United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





JOINT APPENDIX 


IN THE 

United States Gout of Appeals 

For the District of Columbia Circuit 


No. 12,151 

Anne Burke and River Road Devel^menjp^rp., 

Appellcmtlgjt g 

Thomas J. Fisher and Co., Inc. and 
Leo F. and Catherine J. Donovan, Appellees. 


No. 12,154 

Thomas J. Fisher & Co., Inc., Appellant, 

v. 

Leo F. Donovan and Catherine J. Donovan, Appellees. 


Appeal from the United States District Court for the 

District of Columbia 


Gj 


%/ t ssKV > 


United States Cor 

For ih o 

District of Columaia Cu ci.io 







7 ch£ 


Press of Byron S. Adams. Washington. D. C. 






INDEX 


Page 

I. Pleadings, Docket Entries and Other Papers 

Complaint . 2 

Answer and Cross-Claim of Defendants Donovan . 5 

Cross-Claim Against the Defendant Thomas J. 
Fisher & Company, Inc. 6 

Answer of Defendant, Thomas J. Fisher & Com¬ 
pany, Inc. 7 

Answer of Defendant, Thomas J. Fisher & Com¬ 
pany, Inc. to Cross-Claim of Leo F. Donovan 
and Catherine J. Donovan and Cross-Claim 
Against Defendants, Leo F. Donovan and Cath¬ 
erine J. Donovan. 8 

Answer of Defendants Leo F. Donovan and Cath¬ 
erine J. Donovan to Cross-Claim of Defendant 
Thomas J. Fisher & Company, Inc. 9 

Amendment to Complaint. 10 

Answer to Amended Complaint. 11 

Election of Plaintiffs. 11 

Answer of Defendants Donovan to Amended Com¬ 
plaint . 12 

Memorandum . 12 

Findings of Fact. 16 

Conclusions of Law. 18 

Judgment . 19 

Notice of Appeal. 20 

Notice of Appeal to Court of Appeals Under Rule 
73(B) . 20 

















11 


Index Continued 


Page 

II. Excerpts From Testimony and Proceedings 
Witnesses: 

Leo F. Donovan. 81 

Charles E. Ford. 69 

Edward Kimelblatt . 66 

Nathan M. Lubar. 24 

Frank J. Luchs. 21 

Charles Walter Menard . 59 

Burton E. Richards. 89 

Lansing Valk . 52 

III. Exhibits 

Plaintiff’s Exhibit No. 4. 92 

Plaintiff’s Exhibit No. 6. 97 

Plaintiff’s Exhibit No. 7. 98 

Defendants’ Exhibit No. 3. 99 

Defendants’ Exhibit No. 4. 100 















IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 

No. 12,151 

Anne Burke and River Road Development Corp., 

Appellants, 

v. 

Thomas J. Fisher and Co., Inc. and 
Leo F. and Catherine J. Donovan, Appellees . 

No. 12,154 

Thomas J. Fisher & Co., Inc., Appellant , 

v. 

Leo F. Donovan and Catherine J. Donovan, Appellees. 

Appeal from the United States District Court for the 

District of Columbia 


JOINT APPENDIX 


2 


I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

342 Filed Oct. 3, 1951 

UNITED STATES DISTRICT 1 COURT 
FOR THE DISTRICT OF COLUMBIA 

C.A. No. 4134- ’51 

Anne Burke, Woodward Building, Washington, D.C., 
and 

River Road Development Corporation, a corp., c/o Nathan 

M. Lubar, Woodward Building, Washington, D.C., 
Plaintiffs, 

vs. 

Thomas J. Fisher & Company, Inc., a corp., 738-15th St., 

N. W., Washington, D.C., 

and 

Leo F. Donovan, and Catherine J. Donovan, 4001 
Lawrence Street, Colmar Manor, Md., Defendants. 

Complaint 
(Return of Deposit) 

Count I 

1. The amount in controversy herein is within the ex¬ 
clusive jurisdiction of this Court. 

2. On or about November 22, 1950, plaintiff Anne Burke, 
acting as a straw party for plaintiff, River Road Develop¬ 
ment Corporation, a corporation, then in process of forma¬ 
tion, the defendants having full knowledge thereof, 
entered into a sales contract to purchase certain property 
in Prince George’s County, Maryland, for the total sum 
of $190,000.00, and paid to defendant Thomas J. Fisher 
& Company, Inc., selling agent for the defendants Donovan, 
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a deposit of $5,000.00. A photostatic copy of said contract 
of sale is attached hereto as Exhibit “A”. 

3. The execution of said sales contract on the part 
343 of the plaintiffs was induced as the result of the 
misrepresentations of the defendants who stated: 

(1) that the property described in said sales contract had 
had test-borings made thereon by defendants Donovan 
which borings showed that the sub-soil of said property 
was susceptible of excavation and foundation at no Un¬ 
usual or excessive cost, and that an engineer’s report of 
said test-borings had been prepared and would be delivered 
to plaintiffs shortly after said contract was to be executed; 

(2) that defendants had examined plans for the construc¬ 
tion of a bridge by the local and federal governmental 
authorities at the site of said property and that the con¬ 
struction of said bridge would leave a frontage of said 
property level with the grade of Kenilworth Avenue, ad¬ 
joining said bridge for at least 50% of the length of said 
property; (3) that said sales contract had been prepared 
in exact similarity to a previous offer made on an identical 
sales contract form signed by plaintiffs, except that the 
amount of purchase price in the instant contract had been 
increased. 

4. The representations aforesaid were false and 
fraudulent, and known to the defendants to be false and 
fraudulent at the time of the making thereof, and they 
were made to induce the plaintiffs to sign said sales con¬ 
tract and make the deposit aforesaid and said representa¬ 
tions were made with the intention of deceiving the plain¬ 
tiffs, who, believing the representations aforesaid to be 
true, executed said contract and were thereby falsely and 
fraudulently deprived of their deposit of $5,000.00, as afore¬ 
said. Said representations were false in that (1) said 
property had never had test-borings made thereon, and 
no report of same was ever or could ever have been de¬ 
livered to plaintiffs; (2) plans for construction of the 
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bridge aforesaid disclosed that practically none of the 
frontage of said property abutting Kenilworth Avenue 
would be level with said street and bridge; (3) said sales 
contract failed to delete certain language in the 
344 second paragraph of paragraph numbered (12) of 
said contract, in that the language of said paragraph 
in the first contract aforesaid stopped with the word “here¬ 
under”, but, as shown in said Exhibit “A”, the remainder 
of said paragraph was not deleted in the instant sales con¬ 
tract. And defendants made other misrepresentations to 
the plaintiffs. 

5. Although requested so to do, the defendants have 
failed to return to plaintiffs the deposit of $5,000.00, and 
defendants are indebted unto plaintiffs in said sum of 
$5,000.00, with interest from November 22, 1950. 

Count II 

1. All of the allegations of Count I are hereby made a 
part of this Count II by this reference. 

2. The defendants, by letter dated May 25, 1951, declared 
the sale off and breached said sales contract in violation 
of the terms thereof, said sales contract having provided 
that settlement of said sale was to be had (1) when a title 
search of said property was ready; (2) when a survey of 
said property was ready; and (3) upon the obtaining of a 
final purchase price figure which was to be subject to survey 
and computation by an engineer or surveyor approved by 
the parties. 

3. At the time of defendants’ letter aforesaid, the title 
search w-as not complete, a survey had not been completed, 
and a final purchase price figure had not been computed. 
Plaintiffs acquiesce in defendants’ action in calling off the 
sale, are hereby entitled to be restored to status quo, and 
are entitled to the return of the deposit of $5,000.00. 
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Wherefore, plaintiffs demand judgment against the 
defendants, and each of them, in the sum of $5,000.00, with 
interest, costs and attorney’s fees. 

H. Max Ammerman 
H. Max Ammerman 
Investment Bldg., Wash., D.C. 
Attorney for Plaintiffs 


Exhibit A to Complaint appears as Plaintiffs’ Exhibit 
Number 4 at page ^aL . 


347 Filed Oct. 25,1951 

Answer and Cross-Claim of Defendants Donovan 

Count One 

1. The Defendants, Leo F. Donovan and Catherine J. 
Donovan, admit the allegations contained in Paragraph 1 
of the complaint. 

2. The above-named defendants admit the allegations 
contained in Paragraph 2 of the complaint, except the 
allegations with respect to the status of the plaintiff Anne 
Burke and the status of the River Road Development Cor¬ 
poration, which allegations are denied. 

3. The above-named defendants deny the allegations con¬ 
tained in Paragraph 3 of the complaint. 

4. The above-named defendants deny the allegations 
contained in Paragraphs 4 and 5 of the complaint. 

i 

Count Two 


1. The defendants deny the allegations contained 
Paragraph 1 and Paragraph 2 of the complaint. 


in 
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2. Defendants deny the allegations contained in Para¬ 
graph 3 of the complaint. 

Wherefore, the defendants pray that the complaint be 
dismissed, together with costs, attorneys’ fees, and in¬ 
terest. 

348 Cross-claim against the Defendant 

Thomas J. Fisher & Company, Inc. 

As cross-claim against the defendant, Thomas J. Fisher 
& Company, Inc., the defendants show to this Honorable 
Court as follows: 

1. The defendants, Leo F. Donovan and Catherine J. 
Donovan, are the owners of a certain tract of unimproved 
realty situated in Prince Georges County in the State of 
Maryland. 

2. The defendant, Thomas J. Fisher & Company, Inc., is 
a licensed real estate broker. 

3. On to wit the 14th day of November, 1950, the cross¬ 
plaintiffs and the cross-defendant as agent entered into a 
contract for the sale of the aforementioned realty to one 
Anne Burke, and the cross-defendant accepted and now 
holds a deposit on behalf of the cross-plaintiffs in the 
amount of $5,000 paid to it by the aforesaid Anne Burke. 

4. In accordance with the terms and provisions of the 
contract, full and complete settlement was to be made 
within 120 days from November 22, 1950; the date Novem¬ 
ber 22 being the date of acceptance of the aforementioned 
contract. 

5. Settlement not having been completed within the re¬ 
quired time as stipulated in the contract, the cross¬ 
plaintiffs declared the deposit as forfeited and demanded 
of the cross-defendant the payment of $2,500; said demand 
has been refused. 
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Wherefore, the cross-plaintiffs demand judgment of the 
cross-defendant in the sum of $2,500, together with interest 
• from March 22, 1951, and reasonable attorneys * fees and 
costs. 

Charles E. Ford 
Charles E. Ford 

Dan Piver 
Dan Piver 

Attorneys for the defendants and 
cross-plaintiffs Leo F. and 
Catherine J. Donovan, 
Columbian Building 

* • * • * * * * • * 

; 

350 Filed Oct. 30, 1951 

Answer of Defendant, Thomas J. Fisher & Company, Inc. 

Count I 

1) This defendant admits the allegations of Paragraph 1. 

2) This defendant admits the allegations of Paragraph 2 
except that it denies that it had knowledge that the Plain¬ 
tiff, Anne Burke, was acting as a straw party for the 
Plaintiff, River Road Development Corporation, a corpor¬ 
ation then in process of formation. 

3) This defendant denies the allegations of Paragraph 3. 

4) This defendant denies the allegations of Paragraph 4. 

5) This defendant denies the allegations of Paragraph 5. 

Count II 

1) This defendant denies the allegations of Paragraph 1. 

2) This defendant denies the allegations of Paragraph 2. 

3) This defendant is without sufficient information or 
knowledge to form a belief as to the truth of the alle- 
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351 gations that on May 25, 1951 the title search was 
not complete, a survey had not been completed and 

a final purchase price had not been computed. It denies * 
the remaining allegations of this Paragraph. 

Wherefore this Defendant prays that the Complaint 
filed herein be dismissed together with costs, attorneys’ 
fees and interest. 

Hamilton and Hamilton 

By John L. Hamilton 
Attorneys for Defendant , 

Thomas J. Fisher & Company, Inc. 
916 Union Trust Building 
Washington 5, D. C. 

• •••••#••• 

352 Filed Oct. 30, 1951 

Answer of Defendant, Thomas J. Fisher & Company, Inc. to 
Cross-Claim of Leo F. Donovan and Catherine J. Donovan 
and Cross-Claim Against Defendants, Leo F. Donovan and 
Catherine J. Donovan 

1) Cross-Defendant, Thomas J. Fisher & Company, Inc., 
admits the allegations of Paragraphs 1, 2, 3, 4 and 5 of the 
Cross-Claim. 

2) This cross-defendant alleges that, as agent, it pro¬ 
cured the contract of sale dated November 14, 1950 by and 
between Anne Burke as purchaser and Leo F. Donovan 
and Catherine J. Donovan as sellers, and that settlement 
was not made between the purchaser and the sellers within 
120 days as prescribed by paragraph 12 of said contract 
of sale. This cross-defendant avers that it is without 
sufficient information or knowledge to form a belief as to 
whether the default in not making settlement within the 
prescribed time was occasioned by the purchaser or the 
sellers. 

3) This cross-defendant further avers that, if it shall be 
determined that the default in not making settlement was 


4 


9 


occasioned by the purchaser, it stands ready and able 

353 to pay to the cross-defendant the sum of $2,500; but, 
if it shall be determined that the default in not 

making settlement was occasioned by the sellers, then,; 
pursuant to the terms of said contract of sale, it is entitled 
to a commission from the defendants, Leo F. Donovan and 
Catherine J. Donovan, of 5% of the purchase price of 
$190,000 or $9,500. 

Wherefore this defendants demands judgment of the 
said Leo F. Donovan and Catherine J. Donovan in the sum 
of $9,500 together with interest from March 22, 1951 and 
reasonable attorneys’ fees and costs. 

i 

Hamilton and Hamilton 

By John L. Hamilton 
Attorneys for Defendant , 

Thomas J. Fisher & Company, Inc. 
916 Union Trust Building 
Washington 5, D. C. 

• *##•#**** 

354 Filed Nov. 6, 1951 

Answer of Defendants Leo F. Donovan and Catherine J. 
Donovan to Cross-Claim of Defendant Thomas J. Fisher & 
Company. Inc. 

As answer to the cross-claim of the Defendant, Thomas 
J. Fisher and Company, Inc., against the cross-defendants 
Leo F. Donovan and Catherine J. Donovan, cross- 
defendants Leo F. Donovan and Catherine J. Donovan 
state to this Honorable Court as follows: 

1. These cross-defendants deny that the default in not 
making settlement was occasioned by them as sellers. 

2. These cross-defendants deny that the cross-defendant,; 
Thomas J. Fisher and Company, Inc., is entitled to a com¬ 
mission from them as sellers. 
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3. These cross-defendants aver that the default in not 

SstEtT occasioned by the purchase ^ 

Wherm’ore, these cross-defendants pray that the cross 

to-eThe Th r S FlSher and C ° mpan ^ Inc *> ^ dismissed, 
to to ether with costs, attorney’s fees, and interest. 

Dan Piver 
Dan Piver 

Charles E. Ford 
Attorneys for Defendants 
Leo F . and Catherine J. 
Donovan 


356 Filed June 4, 1953 

Amendment to Complaint 

(For Specific Performance of Sales Contract) 

Count III. 

tV J' r The ? n . e f tion “ of Paragraphs 1 and 2 of Count I of 
the Complaint are hereby made a part of this Count III 
by this reference. 

2. In accord with the provisions of said sales contract 
plaintiffs hereby tender to defendants the purchase price 
and request a conveyance of the land described therein. 

DoITT*’ P ! ain ‘ iff demands (1) that defendants 
Donovan be required specifically to perform said agree¬ 
ment (-) damages m the sum of $5,000.00; and (3) that if 
specific performance is not granted, plaintiffs have judg¬ 
ment against defendants Donovan in the sum of $150,000.00 

H. Max Ammerman 
H. Max Ammerman 
Attorney for Plaintiffs 
Investment Building 
Washington, D.C. 
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358 Filed June 23, 1953 

Answer to Amended Complaint 

Comes now the defendant, Thomas J. Fisher & Company, 
Inc., by its attorneys, and in answer to the amendment to 
complaint filed in the above entitled action states: 

1. This defendant hereby incorporates by reference its 
answer to paragraphs 1 and 2 of count 1 of the complaint 
in answer to paragraph 1 of count 3 of the amended com-t 
plaint. 

2. This defendant is not required to answer paragraph 2 
of count 3 of the amended complaint. 

Wherefore, the Premises Considered, this defendant 
prays that count 3 of the amended complaint be dismissed 
with costs. 

Hamilton and Hamilton 
By John L. Hamilton 
Attorneys for Defendants 
Thomas J. Fisher & Co., Inc. 
916 Union Trust Building 
Washington, D. C. 


360 Filed Sep. 9,1953 

Election of Plaintiffs 

Pursuant to the direction of the Pretrial Judge, as noted 
on the “Pretrial Proceedings’’ dated March 10, 1953, (and 
as inserted therein on June 11, 1953), the plaintiffs, under 
protest, and solely by reason of the order of Court to make 
an election, hereby elect to proceed herein on the theory of 
law set out in their Complaint filed herein, as amended, 
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withdrawing the allegations pertaining to the charge of 
fraud. 

H. Max Am merman 
H. Max Ammerman 
Attorney for Plaintiffs 
Investment Building 
Washington, D.C. 

*•#••#•••• 

361 Filed Sep. 23, 1953 

Answer of Defendants Donovan to Amended Complaint 

1. The Answers to Paragraphs 1 and 2 of Count one of 
the Complaint are hereby made a part of this answer by 
reference. 

2. Defendants are not required to answer Paragraph 2 
of the Amended Complaint. 

Wherefore, these defendants pray that this count be dis¬ 
missed with costs. 

Charles E. Ford and Dan Piver 
Attorneys for Defendants 
Donovan 

Columbian Building 

By Dan Piver 
Dan Piver 


362 Filed Dec. 22,1953 

Memorandum 

By contract, dated November 2,1950, the Defendants Leo 
and Catherine Donovan, owners of a certain parcel of un¬ 
improved realty situated in nearby Maryland, agreed to 
sell and the Plaintiff Anne Burke, acting as a “straw” for 
the Plaintiff, River Road Development Corporation, agreed 
to buy the said tract for a consideration of approximately 
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$190,000.00. Execution of the contract of sale was brought 
about through the efforts of the Defendant Thomas J. 
Fisher & Co., Inc., a duly licensed real estate broker 
authorized by the Donovans to sell the property under a 
commission arrangement. 

The parties will be hereinafter referred to, where 
practicable, as seller, purchaser, and agent, respectively. 

At the time of signing the contract the purchaser posted 
with the agent a deposit of $5000.00 to be applied to the 
purchase price as finally determined by a survey of the 
tract of land. The contract provided that, “Within 120 
days from the date of acceptance * * * by the seller or 
as soon thereafter as a report on the title can be secured 
if promptly ordered and/or survey if required, the seller 
and purchaser are required and agree to make full settle¬ 
ment * * 

Upon the expiration of this 120 day period, the seller 
through his attorney attempted to ascertain the in- 
363 tention of the purchaser to carry out its part of the 
contract. Several discussions ensued between 
counsel for the seller and counsel for the purchaser. On 
each occasion the purchaser sought additional time for 
compliance because of inability to procure the necessary 
financial means. The seller acquiesced in these requests 
but did so with reluctance. It appears that nothing 
definite was ever finally determined or concluded until the 
last conversation when the seller’s attorney advised the 
purchaser’s attorney that the seller was unwilling to wait 
any longer. Thereafter on May 25, 1951, the seller, his 
attorney, an employee of the agent and another person 
went to the Title Company to make settlement. There they 
learned that the title search had not been completed. Later, 
on the same day, at the office of the surveyor they were 
advised by the surveyor that the survey had not been com¬ 
pleted because no one had come forward to make the 
necessary financial arrangements. 



14 


The seller then declared the deposit forefeited and made 
demand from the agent for one-half thereof. Asserting 
its position to be that of a mere stakeholder, the agent 
refused to honor the demand until shown that a proper 
tender of the deed had been made. On June 21, 1951, the 
seller sued the agent for the claimed one-half of the deposit 
in the local Municipal Court. The agent answered and 
moved to add the purchaser, Anne Burke, as a 3d party 
Defendant. In October 1951, Miss Burke’s motion to stay 
the proceedings in the Municipal Court was granted and 
the present suit was then brought to issue. 

The purchaser’s complaint in this Court seeks damages 
for loss of bargain, return of the deposit and special 
damages allegedly caused by the seller for breach of con¬ 
tract. It is contended by the purchaser that for- 
364 feiture was premature on the ground that a physical 
and actual tender of a deed of conveyance was a 
prerequisite to any declaration of a forfeiture by the seller. 
In its pleading prior to trial, the agent had maintained its 
position as a mere stakeholder. However, in its brief sub¬ 
mitted after trial the agent has supported the contention 
of the purchaser. The seller, on the other hand, maintains 
that in the circumstances the law does not require that it 
should actually have tendered a deed for the real estate but 
that it is sufficient to show that it was ready, willing, and 
able to convey good title within the provisions of the con¬ 
tract. 

Among the terms of the contract of sale it was provided 
that, “Settlement is to be made at the office of the Agent 
or at the Title Company searching the title, and deposit 
with the Agent or at the Title Company of the cash pay¬ 
ment as aforesaid, the deed of conveyance and such other 
papers as are required by the terms of this contract shall 
be deemed and construed as a good and sufficient tender 
of performance of the terms hereof.” 

The purchaser and agent premise their contention on 
the above provision arguing that it is incumbent on the 
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seller to prepare and execute a proper deed and that only 
by depositing a deed of conveyance to the property could 
the seller make a good and sufficient tender of performance 
as contemplated by this provision. j 

But the Court can perceive nothing in the terms of this 
provision that requires such a construction. In the Court’s 
opinion the contract should be so construed as to give 
effect to its provisions without violating the manifest in r 
tention of the parties. Taking into account all the terms 
and provisions of the Contract, giving to the entire instrur 
ment its plain and ordinary meaning, and consider- 
365 ing the situation together with local practice, it 
appears to the Court that the contention of the pur¬ 
chaser and the agent is untenable—See separate opinion 
of Stephens, C.J. Partridge v. Presley, 88 U.S. App. D.C. 
298 (1951) at page 302. 

Expenses usually charged against the purchaser in a 
real estate sale are the preparation of the deed and deed 
of trust, the title search, settlement costs, recording the 
deed and deed of trust, adjustments on taxes, insurance 
and notary fees. In the present case the contract itself 
provided that, “Examination of title, Tax certificate, con¬ 
veyancing, notary fees, State revenue stamps, if any, and 
all recording charges, including those for purchase money- 
trust, if any, are to be at the cost of the purchaser who 
hereby authorizes the undersigned Agent to order the 
examination of title; * * 

As a general rule it is, of course, true that all conditions 
in the contract must be fulfilled except when the per¬ 
formance of the condition is excused or when it is so 
apparent that even if there were performance the other 
party to the contract would nevertheless refuse to carry 
out its obligation. Decatur Corporation v. Friedman, 77 
IT.S. App. D.C. 326, 135 F. 2d 812 (1943). 

The seller was already substantially notified that the 
purchaser was not ready to perform its obligations under 
the contract. Hence to require the seller to do anything 
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further under the circumstances would be to stand on a 
useless ceremony and it is well settled that the law does 
not require performance of a useless act. See 55 Am. Jur. 
754, Vendor and Purchaser, Sec. 325. 

Thus, in the Court’s opinion, no actual manual tender 
was necessary under the facts of this case. Cf. Hazelton v. 
DeLuc, 10 App. D.C. 379 (1897) at page 395 et seq. and 
cases cited therein. The evidence submitted by the 
366 purchaser upon the question as to why the settle¬ 
ment was not effected by the parties is clearly want¬ 
ing in legal sufficiency. The facts show that the seller was 
ready, willing, and able, and even offered to perform his 
part of the contract and that the purchaser was well aware 
of his disposition. In the circumstances, considering the 
failure of the purchaser to meet the burden of proof im¬ 
posed upon it the Court concludes that the declaration of 
forfeiture by the seller was proper, and holds that the 
seller is entitled to one-half the deposit in accordance with 
the terms of the contract. 

Counsel for the seller will prepare proper findings of 
fact, conclusions of law and judgment in accordance with 
this opinion. 

Charles F. McLaughlin 

Judge 


December 22, 1953 


**#••*•*•• 

367 Filed Jan. 15, 1954 


Findings of Fact 

Upon consideration of the pleadings filed herein, the 
testimony and evidence adduced in open court, and the 
arguments of counsel, the Court this 15th day of January, 
1954, makes the following findings of fact: 

a. The defendants Leo F. and Catherine J. Donovan, 
as owners of a tract of land consisting of 14.6 acres, more 
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or less, bordered by tbe Pennsylvania Railroad on the 
south line and fronting on Kenilworth avenue along the 
east line, in Prince Georges County in the State of Mary¬ 
land, agreed to sell the tract to the plaintiff Anne Burke, 
acting as a straw for the plaintiff River Road Develop¬ 
ment Corporation. 

b. Execution of the contract of sale was brought about 
through the efforts of the defendant Thomas J. Fisher 
and Company, Inc., a duly licensed real estate broker 
authorized by the Donovans under a commercial arrange¬ 
ment, for a total price of approximately $190,000. 

c. The contract, dated November 14, 1950, and ratified 
November 22,1950, was accompanied by a deposit of $5,000 
to be applied to the purchase price as finally determined 
by a survey of the tract of land, and the said deposit was 
held by the defendant Thomas J. Fisher and Company, 
Inc. 

d. The contract provided that “Within 120 days from 

the date of acceptance ... by the seller, or as soon 
368 thereafter as a report on the title can be secured if 
properly ordered and/or survey, if required, the 
seller and purchaser are required and agree to make full 
settlement ... In the event of the forfeiture of the 
deposit, the Agent shall retain one-half thereof as com¬ 
pensation for its services, and shall pay to the seller the 
remaining one-half of the forfeited deposit.” 

e. That upon the expiration of the 120-day period pro¬ 
vided for in the contract, the sellers Leo F. and Catherine 
J. Donovan attempted, through their attorney, to ascertain 
the intention of the purchaser to carry out its part of the 
contract. 

f. The purchaser, because of inability to procure the 
necessary funds, sought and obtained additional time for 
compliance with the contract. 
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g. The seller, although acquiescing in these requests, 
reluctantly advised the purchaser’s attorney that the 
seller was unwilling to wait any longer; and on May 25, 
1951, the seller, his attorney, an employee of the agent, 
Thomas J. Fisher and Company, and another person 
appeared at the title company to make settlement; that the 
title company had not completed its search; and later the 
same group visited the surveyor and determined that the 
surveyor had not completed his survey. 

h. That the seller declared the deposit forfeited and 
made demand from the agent for one-half thereafter. That 
thereupon the seller sued the agent in the Municipal Court 
for the District of Columbia on June 21, 1951. The agent 

• answered and added the purchaser, Anne Burke, as a 
third-party defendant. 

i. In October, 1951, the proceedings in the Municipal 
Court were stayed and the present suit was brought in 
the United States District Court for the District of 
Columbia. 

Charles F. McLaughlin 

Judge 

• ••••*•••• 

370 


Conclusions of Law 

Upon consideration of the pleadings filed herein, the 
prior proceedings had, and the findings of fact hereto¬ 
fore entered in this cause, this Court this 15th day of 
January, 1954, makes the following conclusions of law: 

1. That the sellers, Leo F. and Catherine J. Donovan, 
were substantially notified that the purchaser was not 
ready to perform its obligation under the contract. 

2. That the seller was ready, willing, and able and offered 
to perform his part of the contract, and that the purchaser 
was well aware of the seller’s disposition. 
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3. That the purchaser failed to meet the burden of proof 
imposed upon it; that the declaration of forfeiture by the 
seller was proper; that the defendants Leo F. and 
Catherine J. Donovan are entitled to one-half of the 
deposit, and the agent Thomas J. Fisher and Company, 
Inc., is entitled to retain one-half of the deposit in accord¬ 
ance with the terms of the contract. 

4. That each of the parties shall pay its own costs. 

Charles F. McLaughlin 

Judge j 

• • * * • • * • •{'• 
372 Filed Jan. 15, 1954 

Judgment 

The Court, having hertofore entered its findings of fact 
and conclusions of law herein, it is by the Court this 15th 
day of January, 1954. 

Ordered : Adjudged, and Decreed : 

1. That the complaint filed herein by Anne Burke and 
the River Road Development Corporation, a corporation, 
be dismissed. 

2. That the defendants, Leo F. and Catherine J. 
Donovan, have judgment against the cross-defendant, 
Thomas J. Fisher and Company, Inc., for the sum of $2,500. 

3. That the defendants, Thomas J. Fisher and Company, 
Inc., retain the additional sum of $2,500. 

4. That each of the parties shall pay its own costs. 

i 

Charles F. McLaughlin 

Judge 

• • * * * # • • • * 
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Filed Feb. 5, 1954 

Notice of Appeal 

Notice is hereby given this 5th day of February, 1954, 
that Thomas J. Fisher & Co., Inc. hereby appeals to the 
United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
15th day of January, 1954, in favor of Leo F. Donovan 
and Catherine J. Donovan against said Thomas J. Fisher 
& Co., Inc. 

Hamilton and Hamilton 
By: John L. Hamilton 
Attorney for Defendant 
Thomas J. Fisher & Co., Inc. 

376 Filed Feb. 12, 1954 

Notice of Appeal to Court of Appeals Under Rule 73(B) 

Notice is hereby given that Anne Burke and River Road 
Development Corporation, a corporation, plaintiffs above 
named, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the 
final judgment entered in this action on the 15th day of 
January, 1954. 

H. Max Ammerman 
H. Max Ammerman 
Attorney for Plaintiffs, 

Anne Burke and River Road 
Development Corporation 
Investment Building 
Washington, D.C. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
• *•••*•••« 

15 Mr. Ammerman. If your Honor please, I have an 
expert witness that I would like to call as my first 

witness, if your Honor has no objection. He is a busy 
man, and, if your Honor can hear him now, he can get 
away. 

The Court: Is that agreeable with counsel? 

Mr. Piver. No objection. 

*•*•**•••• 

16 Frank J. Luchs 

was called as a witness for and on behalf of the plaintiffs 
and, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Ammerman: 

23 Q. Mr. Luchs, from your examination of the 
property and from your observation, knowledge and 
experience with respect to the general area, what in your 
opinion would you say was the value of this tract on a 
square footage basis as of November 22, 1950? A. I have 
valued this property as of November 22, 1950, at 40 cents 
per square foot, and since there are approximately 
635,976 square feet, I have arrived at a value as of 
November 22, 1950, of $254,390.00. Say $254,000 in round 
figures. 

Q. Now, Mr. Luchs, would you say the price of the 
property changed any between November 22, 1950, or the 
value of the property changed between November 22, 1950 
and May 25, 1951 ? A. I feel that it definitely did. 

Q. Will you tell us why you feel it did? A. Well, on 
December 25,1950, there appeared in the Washington Post 
of that date and the Evening Star of that date, consider¬ 
able news stories telling of Kenilworth Avenue becoming 
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a link in the Expressway and showing how this particular 
location would benefit by that kind of an action happening, 
showing the controlled access highways and some possible 
extension of New York Avenue; a lot of things to stimulate 
people who were interested in real estate and also people 
who definitely had needs as users of that real estate. 

24 Q. You are referring to some clippings which 
appeared in the paper of which you have here a 

photostatic copy; is that correct! A. That is right. 

• •#••*•••• 

25 Q. What is your testimony with respect to the 
article? A. As a result of reading the article, I 
learned there was to be a traffic interchange and 

anyone reading the article would have learned that. 

26 The Witness. In my opinion, as a result of this 
information I felt that property in that location 

would definitely be enhanced because it would make access 
that much easier to various points in the metropolitan 
area, which is what the industrial user has in mind when 
he locates in a particular industrial location. 

27 Q. Will you continue, Mr. Luchs? A. Then, on 
April 1, 1951, the Star carried the final plan for 

the Kenilworth Interchange, to connect New York Avenue 
extended, Kenilworth Avenue—which is known as River 
Road in Maryland—and the Baltimore-Washington Park¬ 
way and the Annapolis Freeway, and it is stated that this 
interchange will be about a quarter of a mile from the 
District Line in Prince Georges County, and the site that 
we are discussing appears in this plan just beyond the 
tracks of the Pennsylvania Railroad, just as you approach 
the interchange, on the lefthand side coming out from the 
District of Columbia. 

• ••••••••• 
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•* 28 Q. Were there any other factors, Mr. Luchs, 

which you considered as contributing toward affect¬ 
ing the value of the property between November 22, 1950 
and May 25, 1951? A. Well, I think that considerable 
activity in the real estate market at that time, plus an 
increasing demand or perhaps that caused that activity, 
on the part of many users to get new locations, very 
definitely made the value of industrial ground generally 
more desirable and therefore enhancing in value at that 
particular time. 

Q. What was the zoning in this general area, including 
this tract? A. Industrial. 

Q. And as a result of your study of the conditions and 
circumstances which came about subsequent to November 
22,1950 and up to May 25,1951, what in your opinion would 
you say was the value of the ground on the latter date? 
A. In my opinion the valuation as of May 25, 1951, was 
50 cents per square foot. Since there are 635,976 square 
feet it would give us a figure of $317,988, or rounding jt 
out, $318,000.00. 

Q. Now, Mr. Luchs, you said that this property had been 
listed with your office in 1949. Is that correct? A. Yes, 
sir. This property and several others were 
29 listed—several others by the same owner. 

Q. Who was the owner? A. Leo F. Donovan, 2423 
Kenilworth Avenue. 

Q. And can you tell us at what price this property was 
listed for in your office on that day? A. This property 
was listed at 75 cents per square foot. 

Q. This identical property involved here? A. This 
identical property. 

The Court. What date was that? 

The Witness. July 2,1949. 
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59 Nathan M. Lubar 

was called as a witness for and on behalf of the Plaintiffs 
and, having been first duly sworn, was examined and 
testified as follows: 

*••••••••• 

Q. What is your occupation? A. Attorney. 

Q. Are you a member of the bar of the District of 
Columbia? A. Yes. 

Q. And have been for how long? A. About 18 years. 

Q. Mr. Lubar, you are familiar with the Horman 

60 Tract which is in question in this suit, are you not? 
A. Yes, I am. 

Q. Will you tell the Court when that was first brought 
to your attention? A. I would say about two or three 
months before the final contract was entered into in 
November of 1950. 

Q. And who brought it to your attention? A. A Mr. 
Courtois. 

Q. And will you tell us who Mr. Courtois was? A. Mr. 
Courtois, when he first approached me, was then employed 
by the Frederick W. Berens Company. He showed me a 
plat of the company. He indicated that he believed that 
there would be some future prospect of the final plans 
of the interchange being in the neighborhood of the 
property, and we then went out— 
*#*•**•*#• 

Q. What did he tell you? A. What I have just indicated, 
and he then took me out to the property, and I believe at 
that time it was something of value and had future 
potential value and I proceeded to arrange for an 
offer for a proposed corporation to be formed. 

61 Q. At that time was there anything concrete with 
respect to this proposed interchange? A. I had 

checked with the Maryland authorities and the Public 
Roads Commission, and they told me there had not been 
any final plan adopted as to the exact location of the 
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Kenilworth Avenue Interchange. I did get some general 
idea that there would definitely be an interchange there* 
and that New York Avenue extended would have an inter¬ 
change at or around that point, probably from a half-mile 
on North of this particular property. 

Q. And you believed it was its potential enhancement 
that attracted you to this property? A. Yes; I realized 
the value of the property which was zoned industrial, and 
it had a railroad track. The mainline of the Pennsylvania 
Railroad, for freight, was at the Southern end, and Kenil¬ 
worth Avenue, I believed, would have to be widened to fit 
into the interchange. 

Q. Mr. Lubar, aside from the practice of law, have you 
had any experience in purchasing or selling of real estate? 
A. Very considerable. 

Q. Would you give us some idea of some properties that 
you have been personally identified with not as attorney? 
A. Well, we purchased some warehouse property on 
Queens Chapel Road right off New York Avenue and 
Bladensburg Road. 

62 Q. When you say “we,” who do you mean? A. 

My law partners. In that particular case, Mr. 
Friedlander, my law partner, and another gentleman. We 
still retain the ownership of that property. We purchased 
some property just above the District Line on New Hamp¬ 
shire Avenue in Prince Georges County, which we had 
re-zoned into rather valuable property. We, as a matter 
of fact, just shortly after this particular piece of property, 
purchased a piece of property which we took possession of 
in April of 1951, which cost over a million dollars and 
that was in conjunction with my two law partners, Mr; 
Friedlander, Mr. Melrod, and two other gentlemen. 

There are several other pieces of property. As a matter 
of fact, there was one just two blocks South of this pro* 
posed property which I had sold. I owned it jointly with 
two other persons. We sold it at $1.10 a square foot on 
Kenilworth Avenue, to the Safeway people, and that is one 
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of the things that prompted me to be interested in that 
particular area. I had surveyed the area for the other 
property. 

Q. That last sale you just mentioned had taken place 
prior to your purchase of this property? A. Very shortly 
prior; yes. 

Q. As a result of your seeing the property at this 
63 time, or did you see it with Mr. Courtois? A. Yes. 
Q. Did you go there together? A. Yes, we did. 
Q. Did you walk over the property? A. Over a part of 
the property. 

Q. Will you describe the physical layout of the property 
to the Court? A. The property has a few large trees, 
probably three or four large ones, and the rest of it would 
be small trees. It has a certain amount of slope, not more 
than six or eight feet in difference between the highest 
and lowest points. I also had a topographic map showing 
the actual topography of the ground. I didn’t go over the 
entire area of the ground because I was satisfied that the 
topo’s showed all of the rest of it. 

Q. How did it lay with respect to Kenilworth Avenue? 
A. There was over a thousand feet of frontage on Kenil¬ 
worth Avenue. 

Q. Incidentally, in the State of Maryland, Kenilworth 
Avenue becomes River Road, does it not? A. Yes. That 
name is used interchangeably. 

65 Q. Now, coming down to this particular property 
as a result of your study of the situation, did you 

make an offer to Mr. Courtois in behalf of his principal ? 
A. Are you speaking of the time when he was with Berens 
Company, or the time he was with Fisher Company? 

Q. At the time you saw the property first with him. A. I 
did make an offer at that time. 

66 Q. And was that offer accepted? A. That offer 
was rejected. 

#••••*•••• 
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Q. Does this refresh your recollection about when 

67 you made your offer—your first offer? A. Yes. 

Q. What is the date of it? A. August 22, 1950. 

* • • * * * * • * . # 

Q. At that time you say Mr. Courtois was with the office 
of Frederick W. Berens; is that correct? A. Yes, and they 
had a listing of this property from Mr. Donovan and he 
presented it to me. 

Q. And did you say that offer was accepted? A. No, that 
offer was rejected. 

Q. Did there later come a time when Mr. Courtois went 
with the Thomas J. Fisher Company, the defendant in this 
case? A. Yes. Probably a month or two after that. I am 
not certain exactly when he began as an employee of the 
Thomas J. Fisher Company. 

Q. And did you continue negotiations with him for the 
purchase of this property? A. He came in to see me and 
advised me that he was able to obtain this property for me 
at a slightly higher price than he thought he could, and 
asked me if I would be willing to put in an offer. 

68 Q. Did you make such an offer? A. Yes, I did. 
I made more than one offer, but the final offer that 

I made that was accepted, was one actually dated Novem¬ 
ber 22, 1950. 

Q. Now, showing you a contract which shows on its face, 
or rather on the front side, a date of November 14, 1950, 
is that the offer or does that contain the offer which you 
made? A. Yes. This contract was prepared on November 
14; a check was given to Mr. Courtois; my secretary was 
used as a straw, with the knowledge on his part that we 
intended to form a corporation when we were ready for 
settlement, and it was accepted on the 22nd of November. 

The Court. What is the date of it? 

Mr. Ammerman. The contract on its face, on the front 
side, is dated November 14, 1950, in typing, and then next 
to the signatures on the reverse side of the sellers and the 
purchaser, is the date November 22, 1950. 
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By Mr. Ammerman: 

Q. Is that correct, Mr. Lubar? A. November 22 is the 
actual date the contract was entered into. 

Q. You say Anne Burke was your secretary and acted as 
a straw in this transaction? A. Yes it being understood 
that we intended to form a corporation to take the 

69 title to the property when we were ready for settle¬ 
ment. 

Q. How was that understanding manifested? A. By a 
discussion with Mr. Courtois. He at that time wanted to 
put down the name on the line at the bottom of the contract 
as to "who title would be placed in, and I told him that I 
intended to have a corporation 'which I believed I could 
obtain under the name of River Road Development Corpo¬ 
ration, but we would have to check in Delaware first as to 
whether that name was available. So we left that blank. 

Q. And I believe you said that was a corporation to be 
formed at the time of settlement to take over title? A. Yes, 
for the purpose of taking title and signing the deed of trust 
that was indicated on the contract. 

He advised me that he had discussed that with Mr. Dono¬ 
van and that w r as agreeable, and he then proceeded to cash 
my check and to bring the contract in to sign it. 

• ••••#*••* 

70 Q. Tell us what Mr. Courtois told you with respect 
to what information he had communicated to anyone 

with respect to the contents of the contract. A. He advised 
me, and actually one of the reasons for the delay in the 
date was that he had to contact Mr. Donovan with reference 
to whether or not he would accept a corporation or a pro¬ 
posed corporation on the deed of trust, or whether he 
thought he was dealing with me personally and whether I 
would put my name on the trust. 

I advised him I was only willing to purchase through the 
proposed corporation. He apparently communicated that 
to Mr. Donovan, or at least he advised me to that effect, 
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and brought back a signed contract indicating Mr. Donovan 
had agreed. i 

Mr. Ammerman. I offer this contract in evidence, if your 
Honor please, being the contract accepted on November 22, 
1950, by the defendants Donovan, as Plaintiffs’ Exhibit No. 
4. 

The Court. It will be received. I 

(Contract of November 22,1950, as referred to, was marked 
Plaintiffs Exhibit No. 4 for identification, and received in 
evidence.) 

By Mr. Ammerman: 

Q. After you received a return of the signed copy of 
that contract, what was your next contact with this 
71 particular transaction? A. Well, I discussed with 
Mr. Courtois the advisability of having the area 
sold for warehouse purposes in smaller lots. I had indi¬ 
cated to him my success in getting a sale approximately 
two blocks below the District Line at $1.10, and discussed 
with him the advisability of selling it in smaller plots and 
trying to get a price for it. 

He advised me that the property had been listed by Mr. 
Donovan at some real estate office sometime prior at 75 
cents, and that there was an asking price of about $1.00 a 
square foot of other properties North of it, and that he 
thought I should try to get 75 cents a square foot. 

I then gave an authority to the Fisher Company to offer 
the property for sale in smaller tracts at 75 cents a square 
foot. I had obtained a plat from Mr. Leon Chatelain, local 
architect and engineer; Mr. Courtois obtained it and 
brought it in to me, showing some eight separate lots, which 
was broken down for the purpose of development either 
into warehouse sites or for any other commercial use that 
it might prompt itself. 

*••••*#••# 

74 Q. And you had relisted the property, then, for 
sale through Mr. Courtois, with the Thomas J. 
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Fisher & Company office at 75 cents per square foot? Is 
that right? A. Yes, I had. 

#••*•**••* 

75 Mr. Ammerman. What was done, if anything, with 
respect to ordering title to this property. 

Mr. Piver. By Mr. Lubar? 

The Witness. Well, the contract provided for an author¬ 
ity on the part of the agent to order title in behalf of the 
purchaser. 

*•*•*##*•# 

Q. Did you order title immediately after the contract 
was signed? A. No, I did not. 

Q. And why not? A. Because Mr. Courtois had indi¬ 
cated that he would order the title. 

Q. And the contract so provided, did it not? A. That 
is correct. 

Q. Did you check to determine if he had ordered title? 
A. I checked to get the title company number so that I 
could write a letter of instructions, and I learned 

76 from the title company they apparently had no rec¬ 
ord of the ordering of title and I directed the title 

company to place that order of record and proceed with 
title. I also directed them to contact Mr. Courtois, and I 
later talked to Mr. Courtois and asked him to contact the 
title company to agree upon a surveyor so that the terms 
of the contract which indicated we must agree upon a sur¬ 
veyor, that is, the seller and the buyer, and that we would 
then be in a position to ascertain after the survey the num¬ 
ber of square feet and the purchase price of the property. 

Q. And do you know whether or not Mr. Courtois ever 
contacted a surveyor? Or made any effort to contact a 
surveyor? A. Mr. Courtois advised me that he had agreed 
with the title company to use a surveyor that the title com¬ 
pany had used in other cases. 
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Q. And do you know who that surveyor was? A. Mr. 
Menard. 

Q. And do you know who Mr. Menard is? A. Only 
through information furnished me. I understand he is a 
surveyor. I didn’t know the gentleman myself at the time. 

• •••«**••*: 

77 Q. Approximately when w T as it that you checked 
with the title company to find out if Mr. Courtois 

had ordered title? A. Oh, I would say within one to three 
weeks after the contract. That would be my recollection. 
Q. And you say you learned that they had not? A. Yes, 
Q. And when after that, or when was it that you con¬ 
tacted with Mr. Courtois with respect to the ordering of the 
survey? A. Immediately after the conversation with the 
title company. 

Q. Do you know whether or not Mr. Menard made 

78 a survey of the property? A. I understand he made 
a survey of a part of the property but never com¬ 
pleted it. 

Q. Do you know approximately when he started his sur¬ 
vey? A. The information I am given is that he started in 
January and that he had a problem with the weather, and 
he then continued at some later date, I think in March or 
thereabouts, with some additional work, and then there 
came a time when Mr. Ford and Mr. Donovan visited him 
and indicated to him that he should not continue any fur¬ 
ther and— 

Mr. Piver. Objection. I ask that that be stricken from 
the record. 

The Court. It seems to be hearsay. 

Mr. Ammerman. This is a conversation with Mr. Ford 
and Mr. Donovan, the defendant and his attorney, if your 
Honor please. 

Mr. Piver. With Mr. Menard. 

Mr. Ammerman. With Mr. Menard; yes. 

Mr. Piver. And Mr. Lubar could not have been present. 
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By Mr. Ammerman: 

Q. Well, who did you get that information from? A. I 
obtained it from Mr. Menard. I was not present. 

The Court. Objection sustained. 

By Mr. Ammerman: 

79 Q. Did there come a time when the River Road 
Development Corporation was formed? A. Yes, 

there did. 

Q. And what date was it; do you recall? A. My recol¬ 
lection is March 30 of 1951, and I could confirm that, I be¬ 
lieve, by looking here. 

March 30,1951. 

Q. And this is a certified copy of the charter from the 
State of Delaware? A. Yes, it is. 

• ••••#*••* 

Q. At the time the corporation was formed, no notice 
or knowledge of any settlement of this property had come 
to your attention, had it? A. I am sorry, I don’t quite fol¬ 
low you. 

Q. Had you received any notice from anyone that the 
property was ready for settlement at the title company? 
A. No. 

Q. At the time that you had organized this corporation? 
A. No. I had called Mr. Courtois and he had indi- 

80 cated to me that he felt the survey would be shortly 
over with, and that they would therefore set a date 

for settlement, and I proceeded to order the corporation 
to be formed. 

Q. And after the corporation was formed, what if any 
action did it take with respect to this contract which has 
been offered in evidence? A. Well, they ratified the con¬ 
tract and accepted and adopted the contract as a contract 
of the corporation. 

Q. From the time the contract was signed, November 
22, 1950, up until the date the corporation was formed, had 
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you heard anything from Mr. Donovan or Mrs. Donovan 
with respect to their desire to make settlement of this 
property? A. No; nothing other than my conversations 
with Mr. Courtois where I urged him to get the date set 
so that I could—and also the survey completed—so I would 
know the number of square feet. 

Q. You had spoken with Mr. Courtois about setting a. 
date for settlement and completing the survey? A. 

81 Yes. We couldn’t settle until survey was completed 
and we could compute the number of square feet 

based on a price of 30 cents per square foot. 

Q. But you heard nothing over all this period of time, 
up to March 31, 1951, from the Donovans or from any 
representative of the Donovans calling upon you to make 
settlement; is that correct? A. At no time calling upon 
me to make settlement. 

Q. Or calling upon River Road Development Corpora¬ 
tion or Anne Burke? A. Not until after Mr. Ford came 
into the case. 

Q. What was the first information you had or the first 
information that came to your attention that they were 
calling upon you to make settlement? A. Well, I don’t 
think they ever called upon me to make settlement. They 
sent a letter to the Fisher Company stating that 120 days 
had passed and that they were forfeiting the deposit and 
asked the Fisher Company to send the man with the de¬ 
posit. 

They sent me a copy of that letter. 

Q. So the first communication you received in any man¬ 
ner, shape or form from Mr. Donovan was a letter which 
stated that a forfeiture was being made of your deposit? 
A. That is correct. 

82 Q. And whose letter was that, if you know? A. 
Mr. Charles Ford, representing Mr. and Mrs. Dono¬ 
van, or purporting to at that time. 

Q. Showing you a letter dated May 25, 1951, on the sta¬ 
tionery of Ford and Allder; is that the letter you refer to ? 
A. Yes, it is. 
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Mr. Ammerman. I offer that in evidence as Plaintiff’s 
Exhibit No. 6. 

• ••••*•••* 

Q. Mr. Lubar, this letter was addressed to Miss Anne 
Burke, and who was she? A. She was my secre- 

83 tary at the time. 

Q. And she signed the sales contract which is of¬ 
fered in evidence, did she not? A. Yes, she did. 

Q. In what capacity? A. As a straw for the corpora¬ 
tion to be formed. 

Q. And which was formed and in existence at the date 
of this letter; is that correct? A. That is correct. 

• ••••*#••* 

Q. Mr. Lubar, how are you connected with the corpora¬ 
tion? A. Well, I w’as to act as attorney for the corpora¬ 

tion, and I was also to be one of the stockholders of the 
corporation, and it was eventually contemplated that if we 
really got into anything, I would be an officer and direc¬ 
tor— 

84 I say it was intended that I was to be counsel 
for the corporation, and I was also to be a stock¬ 
holder, and investor, in the corporation, and there was 
some discussion as to my being an officer and director at 
some future date. 

By Mr. Ammerman: 

Q. What happened after you received the letter of May 
25,1951? What steps did you take pursuant to or following 
the receipt of that letter? A. I discussed the matter with 
Mr. Valk of the Fisher Company. He was the sales manager 
of the Fisher Company, and I indicated my surprise at the 
situation, and stated I didn’t understand the reason for it; 
that we couldn’t possibly have a settlement until the title 
vras ready and until the survey was completed, and I just 
didn’t follow it. 
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He then indicated to me that he was taking the matter 
up with his attorney, and I then called Mr. Ford in the 
meantime and discussed it with him. 

Q. Now, did there come a time when you received a copy 
of a letter, the original of which was sent by Mr. Hamilton 
on behalf of the Thomas J. Fisher Company, to Mr. Ford? 
A. Yes, there did. 

Q. That was dated when? A. June 13, 1951. 

85 Mr. Ammerman. Mr. Ford, do you have the origi¬ 
nal of that letter? 

* • • * • * • • * # 

Mr. Ford. June 13,1951. Correct! 

Your Honor, as to this document here which purports to 
be a copy, we will stipulate that the copy now in Mr. Am¬ 
merman’s hand is a correct copy of an original letter which 
I received, as it purports to state. And may we use that 
copy instead of the original, your Honor? 

The Court. You may. That will be Plaintiff’s Exhibit 
No. 7. 

Mr. Ammerman. Received on or about the date shown on 
there, Mr. Ford? 

Mr. Ford. Yes. It is a local letter—one day! 

• • • • • * # • * : • 

86 Q. Mr. Lubar, with further reference to Plaintiffs’ 
Exhibit No. 7, being the letter of Mr. Hamilton to 

Charles Ford on June 13, 1951, with respect to the last 
paragraph thereof wherein they state that they will turn 
over the amount of $2500 as soon as they receive evidence 
the sellers have made a tender of performance pursuant to 
paragraph 9 of the sales contract, which has been offered 
in evidence, was a tender of performance ever made to the 
plaintiff Anne Burke or to the River Road Development 
Corporation, or to yourself? 

• « • • • * * * * • 

87 The Witness. My answer is, no tender was ever 
made to them. 

# • • • • • • • • * 


I 
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Q. In the second paragraph of the same letter, reference 
is made to the fact that Mr. Valk of the Fisher Company 
had told Mr. Hamilton that he had contacted you and ad¬ 
vised you that he would get in touch with Mr. Ford in con¬ 
nection with making arrangements for settlement. 

What if any arrangements for settlement were ever made 
between you, Mr. Hamilton, Mr. Ford or anyone else? A. 
Well, when you say arrangements for settlement, do you 
mean discussions about settlement ? 

Q. I am referring to the language which says, “arrange¬ 
ments for settlement.’’ 

Let me ask you, first, did you have any discussions per¬ 
taining to settlement? A. Yes. The settlement referred to 
in that letter is a proposed settlement at the title company 
of the contract; not any compromise. 

• ••••#•••# 

88 Q. Did you have any conversation with Mr. Valk 
or Mr. Ford, either or both, with respect to settling 

this contract of sale and conveying the property? A. Yes, 
I did. 

Q. And, first with whom? A. First with Mr. Valk, then 
with Mr. Ford. 

Q. What was your conversation with Mr. Valk? A. I 
advised him that I was surprised at this alleged de- 

89 fault, or alleged breach as claimed, and indicated to 
him that I had at all times been prepared to arrange 

for settlement in the behalf of the corporation. I also so 
advised Mr. Ford. 

Mr. Ford. Wait a minute. Now, at this time he is chang¬ 
ing to another person. 

May we have the date and the place where he said he had 
the conversation with Ford? May we have it? 

Mr. Ammerman. Will you answer Mr. Ford, please. 
The Witness. Yes. Shortly after this letter was received, 
I called Mr. Valk—I would say within a day or two at most; 
probably the same day that I received it. My recollection 
is I left a call at Mr. Ford’s office and didn’t receive a call 
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back, and then called him again either the following day or 
possibly the day after that. We then discussed the situation 
and we did discuss it on other occasions also. 

By Mr. Ammerman: 

Q. That is your conversation with Mr. Valk? A. Mr. 
Ford asked me to fix a time as to when I conversed with 
him, and I just attempted to do that. Mr. Valk, I feel fairly 
certain, was called that same day. 

Q. Mr. Valk? A. That I received the letter; yes. 

90 The Court. That is, you received the carbon copy 
of the letter from Hamilton to Ford; is that it? 

The Witness. Speaking of that particular letter, yes. 
But there also were conversations as a result of the letter 
of May 25. 

The Court. Which letter are you speaking about when 
you say you talked to him? 

The Witness. I was talking about the one of June 13, 
about the word “settlement,” and I discussed the matter— 
The Court. That is not the point. You said this conver¬ 
sation you had with Mr. Ford, which took place the day 
after you received the letter. Was that the letter of June 
13? 

The Witness. There was a conversation with Mr. Ford 
shortly after the letter of June 13, but I believe it was 
possibly a second or third day after that letter. It may 
have been the day after. I am not certain exactly when, but 
it was shortly after the time I received that letter. 

By Mr. Ammerman: 

Q. Did you speak with Mr. Ford at any time between 
May 25, when you received the letter from Mr. Ford at¬ 
tempting to declare a forfeiture, and the letter of June 11 
from Mr. Hamilton’s office? A. Yes, I did. 

Q. What were those conversations about? A. I 

91 had indicated to Mr. Ford that I didn’t understand 
his letter and he indicated to me that he felt the time 

had expired and we hadn’t settled; he was entitled to a 
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breach, or to declare a forfeiture. And I indicated to him 
at that time that I felt that we would be very happy to go 
forward with the settlement; I would like to know more 
from him as to the situation. 

We did discuss some changes in the method of settlement 
with respect to the trust, and he was to communicate with 
Mr. Donovan and let me know. 

Q. Now, did he let you know? A. Yes, he advised me that 
he would not change their position; that he felt—that Mr. 
Donovan had indicated to him that he felt he could sell the 
property for more, and therefore I hadn’t settled, and I 
shouldn’t tie up their property. 

Q. And was it then you commenced your conversations 
with Mr. Valk? A. Well, I had already talked with Mr. 
Valk. I then talked with Mr Yalk again, and I later dis¬ 
cussed with Mr. Ford other matters pertaining to this. 

Q. You have not to the day of this hearing received any 
communication from anyone calling for settlement: 

92 is that correct? A. That is correct. 

Q. And you have not to the day of this hearing, 
nor have you yet received a tender of performance on the 
part of the defendants Donovan? A. That is correct. 

Q. Have you ever been tendered a deed of conveyance to 
the property in question? A. Never. When you say “you,” 
do you mean— 

Q. I refer to you on behalf of the River Road Develop¬ 
ment Corporation or Anne Burke. A. No. 

• ••••#*•*# 

93 Q. Mr. Lubar, to your knowledge was Anne Burke 
ever tendered a conveyance of this property? A. No, 

she was not. 

Q. Will you tell us, Mr. Lubar, from your experience 
with real estate in this area, and generally, what in your 
opinion the value of this property was on the 22nd of No¬ 
vember 1950? A. My opinion at that time, I felt that I 
had obtained a rather good buy and that the property 
was worth more than the amount of the contract. 

• ••*•**•*# 
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94 The Witness. As a result of that, I came to a 'de¬ 
termination that the property was worth at least 40 
cents a square foot at that particular time. 

• • * * * * • • • # 


95 Q. And what in your opinion was the value of this 
property on May 25, 1951? A. If sold as an entire 

large tract, it was worth 50 cents a square foot. If it was 
broken down into separate tracts, it was worth 75 cents a 
square foot. 

Q. I think you said you had made a sale of property 
which you owned in this area sometime before at a dollar 
a square foot. A. One-dollar and ten cents a square foot, 
to the Safeway Stores, two blocks below the District Line, 
and this property is probably several hundred feet north 
of the District Line. 

Q. Same general area? A. On Kenilworth Avenue. 

96 Q. How many feet would you say it was from this 
property you just described where you sold it for 

$1.10 a square foot? A. I would say two city blocks plus 
possibly 500 feet. 

Q. Within a quarter of a mile or so? A. I would say so. 
Q. Now, Mr. Lubar, Kenilworth Avenue, according to 
the development presently going on in that area, is to be¬ 
come what road? A. Is to become the bypass of the Dis¬ 
trict of Columbia and the Number One automobile and 
truck route of the United States, meaning U. S. No. 1 High¬ 


way. j 

Q. Coming from what direction? A. From North to 
South, from Maine to Florida. 

Q. And that is to be the main No. 1 highway? A. Yes. 
That will be the bypass for Washington. At the present 
time it will tie in by traffic coming off of the Baltimore 
Freeway going down Kenilworth Avenue into the present 
East Capitol Street Bridge, which is now in construction, 
and then over to Virginia, and eventually will go straight 
on through when they complete the Alexandria Bridge, on 
down to South Capitol Street and then bypass Alexandria 
as well as the District of Columbia. 
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Q. And how -wide a road is that to be there; do 
97 you know? A. It is to be a six-lane highway with 
limited access. 

Q. What do you mean by that? A. Well, it will have six 
lanes in the District of Columbia with service roadways 
in addition to it, and the right to cut off into major streets 
or cut off of Kenilworth Avenue only, I think, in two places, 
between Benning Road and the District Line. Above the 
District Line there will be this cloverleaf, probably two or 
three hundred feet North of this particular tract which I 
intended to purchase for this corporation, which would tie 
in with New York Avenue extended, and the Baltimore 
Freeway, and eventually the new Annapolis Freeway. 
#•*#*#*•*# 

114 Q. Mr. Lubar, in connection with the property in¬ 
volved in this case, after the sales contract was 

signed in November and thereafter, you had certain ex¬ 
penses in connection with your study of the property, did 
you not? A. Yes, I did. 

Q. When you say you had expenses, who had expenses? 
A. These were expenses which were contemplated to be the 
expenses of River Road Development Corporation. They 
were being advanced by the promoters of the corporation. 

Q. And what were those expenses? A. Well, of course, 
we had the title survey, the title report, rather, and that 
was paid at a later date. It cost $52.00. 

Q. That was to whom? A. That was paid to the 

115 Realty Title & Appraisal Company. 

We have an indebtedness to the surveyor which 
we understand to be $300, although we do not have a defi¬ 
nite bill as yet because apparently the work was stopped 
when it was about 80 per cent complete, and we have been 
advised it will be about $300.00. 

We have the formation of the corporation, without any 
counsel fees being involved. It was actual layout of some 
$96.00. 
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We have the cost of the plats and surveys and photostats 
which run a little over $150 plus an unknown amount which 
I have never been able to find out about. 

Mr. Piver. Objection, may it please the Court. “Plus an 
unknown amount” is not responsive to what the costs were. 
The Witness. Well, I would say over $150.00. 

j 

117 Q. Did you think of a further expense, Mr. Lubar? 

A. Yes, I did. The comment made here yesterday 
about a $500 payment for the appraisal of the property’ 
is an expense that will be obligated for. 

Cross-Examination 
By Mr. Piver: 

*###•*#**#, 

119 Q. Mr. Lubar, this action was commenced, was it 
not, by the filing on behalf of Mr. Donovan in the 

Municipal Court for the District of Columbia, an action 
against the Thomas J. Fisher Company for the return of 
half the deposit? A. If that is what the record shows. I 
believe that is correct. 

Mr. Ammerman. Just one minute. You say “this action” 
was commenced? i 

Mr. Piver. I say an action was commenced. 

Mr. Ammerman. Well, with that amendment I have no 
objection to the question. j 

By Mr. Piver: 

Q. And at that time, Mr. Lubar, did you or did 

120 Miss Burke on your behalf retain anybody to repre¬ 
sent her in that action? A. I think there was counsel 

at that time, and I believe Mr. Ammerman was counsel. 

Q. And in that action in the Municipal Court for the 
District of Columbia, which is known as Civil Action No. 
1070-51, filed by the now defendants Mr. and Mrs. Dono¬ 
van on June 21 1951— 
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The Court. Do you have the title of the action in the 
Municipal Court? 

Mr. Piver. Yes, sir. It is Leo F. Donovan and Catherine 
J. Donovan, Plaintiffs, versus Thomas J. Fisher & Com¬ 
pany, Incorporated, a corporation, as defendant. 

The Court. What is the designation? 

Do you have the designation of that action by number? 
Mr. Piver. It is Civil Action No. A 1070-51. 

The Court. Very well. Proceed. 

By Mr. Piver: 

Q. And there came a time in that action, did there not, 
Mr. Lubar, when on behalf of Miss Burke a motion to stay 
the proceedings in that court and to have them continue in 
this court was filed in your behalf, on behalf of Miss Burke? 

• ••••#*••# 

121 The Witness. I believe so. I don’t have a clear 
recollection. If you would let me see the file— 

• ••••##••# 

Q. You believe so, and you don’t have a clear recollec¬ 
tion. Is that the answer, sir? A. That is my recollection. 

• ••••*#••# 

123 Q. Now, with respect to the property in question 
in this action, Mr. Lubar, when was it first brought 

to your attention and by whom? A. It was originally 
brought to my attention by Mr. Courtois sometime during 
the Summer of 1950. That is, this particular tract of 14.6 
acres. Is that what you are speaking of? 

124 Q. I am only interested in this tract, sir. 

And Mr. Courtois at that time represented what 
with respect to this property? A. That he was the agent 
for Mr. Donovan through the Berens Company who had 
been authorized by Mr. Donovan to list the property for 
sale. 

Q. And did you discuss with Mr. Courtois the possible 
purchase price of this property? A. Yes, I did. 
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Q. What was your offer for the property at the time, 
sir? A. In August of 1950—let’s see. I believe you have 1 
a copy there, Mr. Ammerman. I would rather refresh— 

Q. Do you recall it ? A. I would guess around $165,000 
but I am not certain of that; unless you want me to verify 
it. I can. 

Q. That is all right. We will take your guess for the time 
being. A. Never mind, then, Mr. Ammerman. 

Q. At that time in August of 1950, what had you learned 
with respect to the interchange in and about this property, 
the location of this property? A. Well, I knew roughly of 
the location of the Baltimore Freeway itself. As far as 
the interchange or the cloverleafs, they were under 

125 the control of the State of Maryland. The rest of 
the roadway was under the control—as a matter of 

fact, the United States had condemned most of the road¬ 
way or practically all of it in the State of Maryland f-or 
its purpose, and Maryland was to control the cloverleafs, 
and they had not then had exactly fixed the arrangement 
and location of cloverleafs by a difference of probably a 
few hundred feet. 

Q. And that was your understanding of what was going 
to develop in and around this property in August of 1950 ; 
is that correct, sir? A. Yes. 

Q. There was nothing definite at that time with respect 
to where the roads or cloverleafs would be placed. Is that 
correct, sir? A. Well, within a few hundred feet it was 
not definite. 

Q. And where did you learn that from, sir? A. Well, 
some of the information was furnished to me by Mr. Cour- 
tois, some of it I learned from Public Roads, some of it 
I learned from Maryland National Capital Park & Plan¬ 
ning, some from newspapers, and also from other sources. 

Q. At that time in and about August of 1950, did you 
have occasion to see the property? A. Yes, I did. 

Q. And with whom, if anybody, did you see the 

126 property? A. Mr. Courtois. 
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Q. How much of the property did you cover? A. A por¬ 
tion of it; not all of it. 

Q. Did you go into the property at all? A. Probably 40 
or 50 steps off of Kenilworth Avenue, and also several feet, 
probably 50 or 75 feet, off of the railroad side. I also had 
a topographical map. 

Q. And that topographical map was given to you by Mr. 
Courtois, was it not ? A. I believe so. I believe he originally 
showed me the topo. 

**•**••*•■* 

127 Q. How many times had you spoken with Mr. 
Courtois with reference to this property before you 

visited the property, Mr. Lubar? A. I am not certain. I 
believe once or twice. We had purchased another tract— 
Q. I am not asking you that. I am just asking about this 
property. How many times you had talked with him with 
respect to this property before you visited it. A. I believe 
once or twice. 

Q. And, Mr. Lubar, when you said on direct examination 
that this property w r as adjacent to the Pennsylvania 

128 Railroad, directly adjacent to it, is that still your 
answer? A. The southern boundary of this prop¬ 
erty is adjacent to the—well, it is not called the Pennsyl¬ 
vania ; it is a subsidiary of Pennsylvania, but it is actually 
their main freight line. It is the Philadelphia-Washington- 
Baltimore Railway, I think they call it, but it is actually 
Pennsylvania Railway. 

Q. As a matter of fact, is not that the main passenger 
line of the Pennsylvania Railroad going North and not the 
freight line? A. It is both; freight and passenger. 

*••*#*•••# 

139 Q. I show you Defendants Donovan Exhibit No. 

4 for identification, which is a letter dated December 
18, 1950, addressed to the Thomas J. Fisher Company to 
the attention of Mr. George Courtois, which states: 
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“You are hereby granted 90 days’ exclusive authority 
to offer for sale for the contract purchaser the M 1 /^ acre 
Kenilworth tract. | 

“Very truly yours, 

“Nathan M. Lubar, Attorney for the contract purchaser.” 

I ask you whether or not you in fact sent that letter to 
Mr. Courtois? A. I did. 

Q. And that was— A. December 18, 1950. 

Q. Less than one month after the contract was signed; 
is that right, sir? A. Yes. 

**•#*•**•* 

147 Q. Do you know who ordered a title search with 

148 respect to the settlement of this property, sir? A. I 
did. 

Q. You did? A. Yes, sir. 

• * * * # * * * • i # 

149 Q. When was it that you ordered title, sir? A. 
Within one or more weeks after the time of the con¬ 
tract. 

Q. And do you know whom you spoke with at the title 
company with respect to ordering this title? A. I do not 
recall. 

Q. Did you get a case number at that time? A. I believe 
I did. 

Q. Do you know what the case number was? A. I do not 
recall at this moment. 

Q. Would you have a memorandum of the case number 
of the title company anywhere in your records? A. I prob¬ 
ably would have. 

Q. Would you look, Mr. Lubar, and see if you have it, 
sir? A. Well, Mr. Ammerman has part of the files there. 
I have part of the files here. And I also had a copy of a 
record of a number of entries. I am not sure whether you 
have that other jacket, Mr. Ammerman. Do you have that 
memorandum jacket? 

My guess would be Maryland 2760. That is a vague num¬ 
ber in my mind, but I think it is something like that. 
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150 Q. And when was it after your ordering title, Mr. 
Lubar, that you again checked with the title com¬ 
pany with reference to the completion of that title? A. I 
couldn’t say for certain at this time. I do know that I re¬ 
quested Mr. Courtois on a number of occasions to check as 
to the survey. 

Q. My question was when did you again call the title com¬ 
pany with reference to the title search? A. I couldn’t give 
you any exact date. 

Q. Did you as a matter of fact call the title company 
after that? A. I believe so. 

Q. And did you ever inquire with respect to the survey 
that was to be made? A. Yes, I did. 

Q. From whom, sir, and when? A. Mr. Courtois in par¬ 
ticular; several occasions. 

Q. When, sir? A. From the time the title was ordered. 
Q. Did you inquire of anyone else with respect to the 
survey? A. I may have inquired at the title company; I 
am not certain. 

Q. And did you engage a surveyor? A. No, I 

151 did not. 

Q. Did anyone engage a surveyor on your behalf, 
sir? A. I advised both the title company and Mr. Courtois 
that the contract required that the seller and buyer— 

• •••#••••* 

The Witness. I have discussed with both the title com¬ 
pany and Mr. Courtois the requirement of the contract, 
that the surveyor be someone agreeable to both the 

152 seller and the buyer. I advised Mr. Courtois to ob¬ 
tain the consent of the seller as to any surveyor that 

the title company was agreeable to, and that I would be 
satisfied. 

By Mr. Piver: 

Q. I again ask you, Mr. Lubar, whether you personally 
or anybody on your behalf engaged a surveyor. A. Using 
the basis of what I have just stated, I assume that I be¬ 
came responsible for one-half the cost of the surveyor and 
authorized that survey to be obtained. 


47 


Q. Do you know if a surveyor was obtained? A. Yes, 
Ido. 

Q. Who was obtained? A. Mr. Menard. 

Q. By whom, sir? A. By either Mr. Courtois, the title 
company, or both. 

Q. Do you know when Mr. Menard was retained as a 
surveyor? A. I believe sometime in January of 1951. 

Q. And do you know whether or not Mr. Menard has 
completed such a survey? A. I understand he was only 80 
per cent completed when Mr. Ford stopped him from going 
any further. 

Q. Do you know whether that survey is completed 
153 as of this date, sir? A. I don’t believe it is com¬ 
pleted, or was completed, by reason of the instruc¬ 
tions of the seller or his attorney— and his attorney. 

• ••*#*•••* 

155 Q. Mr. Lubar, you had many conversations with 
Mr. Ford with respect to the settlement date of this 

156 property, sir, did you not? A. I had several conver¬ 
sations with Mr. Ford; yes. 

Q. And as a matter of fact, Mr. Lubar, did you not keep 
requesting Mr. Ford for additional time within which to 
settle after the 120 days stated in the contract? A. I re¬ 
quested Mr. Ford to be willing to set a settlement date 
after he sent that letter in. 

Q. And you deny that you asked Mr. Ford for additional 
time within which to settle? A. There wasn’t any need to. 
We couldn’t possibly make settlement until we had a surr 
vey. 

Q. I am asking you the question whether or not you 
deny that you asked Mr. Ford for additional time beyond 
the period stated in the contract within which to settle. 
A. Mr. Ford indicated that the contract had a 120-day 
period, and I told him we couldn’t possibly settle until the 
survey was obtained and if he told me how much I had to 
pay at the time of the settlement, I would be glad to set A 
settlement date. If you call that a request for extension, 
then that is your choice. 
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Q. Do you recall, Mr. Lubar, requesting Mr. Ford for 
an additional 60 days within which to settle this contract, 
telling Mr. Ford that you could not arrange for the financ¬ 
ing? A. No, sir, I do not. 

157 Q. Do you recall discussing with Mr. Ford that 
you were endeavoring to place a trust on this pur¬ 
chase price? 

Mr. Ammerman. On the property? 

The Witness. You mean a trust on the property? 

By Mr. Piver: 

Q. Excuse me. A trust on the property. A. No, there 
was no need for it. The seller had agreed to give us a trust. 

Q. I am going to ask you now, Mr. Lubar, whether on 
direct examination, in answer to a question of Mr. Ammer¬ 
man’s you did not say, “I had a conversation with Mr. Ford 
and that the conversation was with respect to the placing 
of a trust on this property”? Did you say that, sir, on direct 
examination? A. I said to the increase of the trust on this 
property. 

Q. And you say that the contemplation was that a trust 
would be placed on the property? A. We were supposed 
to pay originally $75,000 cash and $115,000 first trust. I 
pointed out to Mr. Ford that in view of all the problems 
that have been created by him, the expense I had gone to, 
that I felt that it would be fair if we only put up $50,000 
and increased the trust, and I was willing to settle at the 
time. He then indicated to me that he would take the matter 
up with Mr. Donovan. He called Mr. Donovan, and he 
called me back. He said that Mr. Donovan was ad- 

158 vised that he could get a better price for the prop¬ 
erty and he was going to keep the money that he had 

declared forfeited. 

Q. When was that, sir? A. Not too long after the letter 
of May 25. Sometime during June. 

Q. And you deny, now, that you asked Mr. Ford for addi¬ 
tional time because you wanted a better trust? A. Well, 
there was no purpose— 
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Q. Do you deny it sir? A. I certainly do. 

Q. When you were discussing the value of the property, 
Mr. Lubar, yesterday in answer to Mr. Ammerman’s ques¬ 
tions, you said that you had sold some property to the 
Safeway Stores in that area. Is that right, sir? A. That 
is correct. 

Q. And where was that property located, sir? A. Kenil¬ 
worth Avenue and Ord Street. 

Q. Would that be on the other side of the street from this 
property? A. It would be on the East side of Kenilworth 
Avenue and this property is on the West side. 

Q. How far from this property, sir? A. Two blocks be¬ 
low the District Line. I would say probably three city 
blocks from this property. 

159 Q. And what did you say was the price per foot 
of the property to Safeway Stores? A. One-dollar 
and ten cents, as I recall it. 

Q. As a matter of fact, that is commercial property, is 
it not? A. Most of the property along Kenilworth Avenue 
is zoned industrial and it can be used for either industrial 
or commercial. This property also can be used for indus¬ 
trial or commercial. 

Q. Mr. Lubar, as a matter of fact, the property sold to 
Safeway Stores was sold for commercial, was it not? A. I 
don’t know what Safeway intended to do with it, although 
I could guess. I do know what they have used it for. 

Q. Did they use it for commerical property, sir? A. Yes, 
sir. 

Q. Is it commercial now? A. It is still zoned the same 
way it was before. 

Q. Did you sell it to them at the rate of commercial and 
not industrial, sir? A. Next door to the property— 

Q. Can you answer that question, please? Did you sell 
it to Safeway Stores— A. I sold it to them for less than the 
amount of the industrial property next door. 

• • • • * * • * • * 
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164 Q. There came a time, did there not Mr. Lubar, 
when you learned that this property had been sold 

to the State of Maryland. Is that right? 

165 The Witness. I have never actually known that 
this 14.6 acres had been sold to anyone. I have heard 

a lot of stories about it. 

Q. I think your answer was that you did not know that 
this 14.6 acre tract had been sold recently. Is that right, 
Mr. Lubar? Is that your answer? A. I have no personal 
knowledge. I have heard such. When you say “recently,” 
you mean within the past year? 

166 Q. Yes. A. I have heard about it. 

Q. As a matter of fact, Mr. Lubar, the complaint 
in this action was amended on or about June of 1953 be¬ 
cause you learned that the property had been sold. Wasn’t 
that right, sir? A. No. Mr. Ammerman handled the amend¬ 
ment of the complaint. 

Q. And you had no knowledge of that, sir? A. I had 
some belief that there was some negotiations pending at 
the time. 

Q. And you amended or the complaint was amended to 
include a count for specific performance after you had 
heard or been led to believe that the property had been 
sold. Is that right, sir? A. I was led to believe there were 
negotiations pending. I did not learn at that time of any 
actual sale. I still do not know as a matter of fact that 
there was a sale. Only from information furnished to me. 

Q. And the information furnished to you that the prop¬ 
erty was sold was Donovan’s answers to interrogatories 
propounded by the Fisher Company; is that right, sir? 
A. That is the first time of firm knowledge, or of a firm 
statement of that type. 

Q. So you do know that the property had been 

167 sold recently? A. I do not know it. I only have Mr. 
Donovan’s statement. 

• ••••••••• 
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170 Q. Mr. Lubar, in your conversations with Mr. 

Courtois, did Mr. Courtois indicate or tell you that 
Mr. Donovan was worrying him to close this deal? A. I be¬ 
lieve he did indicate that Mr. Donovan was trying to get 
this matter closed, that they wanted the survey completed; 
yes. 

Q. No, he wanted the matter closed? Did Mr. Courtois— 
A. I believe so. 








173 Q. Now, I would like to ask you this, Mr. Lubar: 
At the time this contract was signed, were you 
ready, willing and able to comply with the terms 

174 of the contract? A. Yes. 

Q. Were the other promoters of this venture also 
ready, willing and able to comply with the terms of the 
contract? A. Yes. 


• • * • * • # * # ! * 

By Mr. Ammerman: 

Q. In response to a question by Mr. Piver, am I 
175 correct that you answered no; his question being 

“Isn’t it a fact that you sent Mr. Courtois to Mr. 
Donovan?” Is that correct, sir? A. Yes. 

Q. You are sure of that, are you? A. I am certain of 
it because, if I want to go see Mr. Donovan myself I 
could have saved a $9750 commission. 

By Mr. Hamilton: 

Q. Mr. Lubar, I ask you if at the time you signed the 
contract you were ready, willing and able to comply with 
its terms, and if you and your associates were ready, 
willing and able. Throughout the life of this contract, 
up until the time that a forfeiture was declared on May 
25, 1951, were you ready, willing and able to comply with 
its terms? A. Yes, sir. 
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Q. Were you and your associates ready, willing and able 
to comply with its terms? A. Yes, sir. 


By Mr. Piver: 

176 Q. Mr. Lubar, will you tell us at this time with 
reference to the $70,000 cash required to comply with 
this contract, where that money was coming from, sir? A. 
First of all, I was not exactly certain of the total amount. 
We had estimated a total of $75,000, and we had estimated 
we needed an additional $10,000 and we had roughly com¬ 
puted about $15,000 apiece from five of us, and without 
any particular problem in our mind about getting the 
other $10,000.00. 

Q. Was that money available at any one time? A. Well, 
it was always available to us. We had considerable 
assets, considerable credit at the bank, and considerable 
cash on hand although I couldn’t give you the exact amount 
at that time, but I do know that right around that time 
we made other purchases of substantial property. 


177 Evidence on Behalf of Defendant 

Thomas J. Fisher & Company, Inc. 

Thereupon 

Lansing Valle 

was called as a witness for and on behalf of the defendant 
Thomas J. Fisher & Company, Inc., and, having been first 
duly sworn, was examined and testified as follows: 


Q. Where are you employed, sir? A. Thomas J. Fisher 
& Company. 

Q. In what capacity? A. As Vice-President and Sales 
Manager. 

Q. You are familiar with this transaction which is the 
subject of this litigation, are you? A. Yes. 
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Q. Will you please tell the Court who was Mr. 

178 Courtois, who has been mentioned here? A. Mr. 
Courtois was a salesman that came to our office 

approximately 30 days prior or 45 days prior to the negoti¬ 
ation of this contract. 

• • • • • • • « * * 

Q. Now, Mr. Valk, directing your attention to Novem¬ 
ber of 1950, did you have occasion to have any conversa¬ 
tions in the presence of Mr. Courtois with Mr. Donovan! 
A. Only one. 

Q. When was that, sir, approximately, and where! A. 
Well, I can only give the approximate time. I would say 
it was approximately 10 or 15 days prior to the date of 
the contract which is involved here, and I saw Mr. 

179 Donovan I assume at his place of business on Kenil¬ 
worth Avenue, which is adjacent to this property 

involved in the contract. 

Q. Would you tell the Court in substance what the con¬ 
versations were about! A. Well, it was only a matter of 
a few minutes. I was taken over to see the property by 
Mr. Courtois and he asked if I would like to meet Mr. 
Donovan who was the owner, and I agreed and said it 
would be very nice, and we only saw each other for a 
matter of a few minutes. In any event— 

• • * • • • * * 

At that time did or did not Mr. Donovan authorize 
Thomas J. Fisher & Company to find a purchaser for the 
property! A. Yes. 

Q. Do you recall what was stated in that connection! A. 
To the best of my recollection he was asking $200,000 for 
the property. 

Q. Incidentally, Mr. Valk, in the event that the Thomas 
J. Fisher & Company should be successful in this litiga¬ 
tion, what interest in any amount recovered would belong 
to Mr. Courtois! A. One-half of whatever the net re¬ 
turn is. 


54 


Mr. Valk, is Thomas J. Fisher & Company duly licensed 
as a real estate broker in the District of Columbia? 
A. Yes. 

180 Q. In the State of Maryland? A. Yes. 

Q. Was it so licensed in November of 1950? A. 

Yes. 

Q. Mr. Valk, I show you a document and ask you if you 
can identify that? A. Yes. 

• ••••••*•• 

Q. Just what is that, please? A. This is a receipt 
signed by Leo F. Donovan, by B. E. Richards, for a check 
of $5,000.00. 

Q. Does it show who was the drawer of that check? A. 
And to be returned—well, it indicates to be returned to 
Nathan M. Lubar who was the actual drawer of the check. 

Q. Does it give the number of the check? A. Check 
Number 10062. 

Q. You just recently turned that receipt over to me, Mr. 
Valk. Can you tell the Court, please, where that receipt 
was found? A. It was found in my sales jacket. I 

181 make a jacket for every contract that is approved by 
both parties. 

Mr. Hamilton. I offer this in evidence, your Honor, as 
Defendant Fisher Company’s Exhibit No. 1. 

The Court. It will be received. 

(Receipt for $5,000 check was marked “Defendant 
Fisher Company Exhibit No. 1” for identification, and 
received in evidence.) 

By Mr. Hamilton: 

Q. Mr. Valk, was that check cashed by Thomas J. Fisher 
& Company? A. Yes, it was. 

Q. Do you have a balance now of $5,000 representing 
the proceeds of that check? A. We do. 

Q. And no disbursements have been made in connection 
with this transaction? A. No. 
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Q. Directing your attention once again to this meeting 
that you had with Mr. Courtois and Mr. Donovan, did at 
that time Mr. Courtois tell Mr. Donovan that he had a 
purchaser for the property? A. Well, as near as I could 
recollect, that he had a client or two that he felt— 

Mr. Piver. Had a what? I am sorry, sir. 

The Witness. A client or two that he felt that he 

182 could really offer this property to, and possibly 
sell it to. 

By Mr. Hamilton: 

Q. After the contract was signed by Mr. Donovan, did 
you have occasion to order the title from the Realty Title 
Insurance Company? A. I did not. 

Q. Did you have an occasion to ascertain whether title 
had been ordered or not? A. Yes. 

Q. And what did you ascertain? A. I ascertained that 
it was ordered by Mr. Lubar at the Realty Title Company 
on K Street, I think it was, the address. 

• • • • • * * # * * 

Q. Do you know whether the Realty Title Company ever 
assigned a case number to this case? A. Yes. Only by 
telephone conversation. 

Q. I show you this jacket, Mr. Valk, and ask if from 
the jacket you can tell the Court whether or not there was 
any particular case number assigned to this par- 

183 ticular case? A. Yes. 

* • • # * • • * • ; • 

Q. What is the case number that is shown on there, sir? 
A. Well, Identified by the title company as Maryland, 
MD2970. 

Q. At the time the contract was signed—incidentally, 
Mr. Valk, who prepared this contract of sale? A. I did. 

Q. I note that on the last line of the second page of the 
contract there is an expression “ Title to be conveyed in 
the name of blank.” Can you explain to the Court why 
that was left blank? A. I cannot. 


56 


Q. Did it ever come to your attention in whose name 
title to this property was to be taken? A. Only in con¬ 
versation with Mr. Courtois. 

Q. And did Mr. Courtois advise you? 

Mr. Ammerman. Just one minute, please. 

The Witness. The only recollection that I have in that 
connection was they would probably take title in some 
corporation; the only knowledge I have of it. 

By Mr. Hamilton: 

Q. Were you advised of the name of the corpora- 

184 tion? A. I learned that later in my conversation 
with the title company. 

Q. What were you advised from the title company, sir? 
A. That they were planning on taking title to whatever 
I wrote down there—I have forgotten what it is for the 
moment. 

Q. May I show this to you again to refresh your recol¬ 
lection? A. Yes. 

To River Road Development Corporation. That is my 
abbreviation for River Road Development Corporation. 

Cross-Examination 
By Mr. Piver: 

185 Q. I believe on direct examination you said that 
at that time you were authorized to offer this prop¬ 
erty for sale by Mr. Donovan? A. Orally, that is all. 

Q. Sir? A. Orally; just by word of mouth. 

Q. Yes. A. Yes. 

Q. That was the first time, sir? A. That is right. 

Q. As a matter of fact, hadn’t the Fisher Company 
brought another contract there prior to your coming out 
to meet Mr. Donovan? A. Yes. 
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Q. Then the company was authorized to buy or sell this 
property before your first visit, was it not, sir? A. I 
assumed that it was, through Mr. Courtois; yes. 

186 Cross-Examination 

By Mr. Ammerman: 

Q. Mr. Valk, do you recall the time when as a result of 
a conference, or conversation with your attorney, Mr. 
Hamilton, a letter was sent to Mr. Ford in which you re¬ 
jected his demand for payment of half of the deposit 
money on the ground of a forfeiture, because of his having 
failed to make any tender of conveyance on his part? Do 
you recall that particular time and the fact that that letter 
was sent? A. I recall writing a letter to Mr. Ford. I 
don’t recall the exact contents of it at the moment. 

Q. Well, that was the substance of it, wasn’t it? A. As 
I recall it was; yes. 

187 Q. Did you at any time ever have tendered to you 
or to your office a conveyance of this property by 

Mr. Donovan? A. No. 


Further Cross-Examination 
By Mr. Piver: 

Q. Was it your contention in answer to Mr. Ammerman, 
that you wrote a letter to Mr. Ford? A. I only wrote one 
letter to Mr. Ford. 

Q. Did you write it or did Mr. Hamilton write it on 
your behalf, sir? A. No, I only wrote one letter. Subse¬ 
quent letters were written by Mr. Hamilton. 

Q. Is this letter we are referring to, the letter dated 
June 8, 1951? A. Let’s see just a second. Let me look 
at this. 

(Letter referred to was handed to the witness.) 
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That is the only letter that I have written; yes. 

****•##*•• 

189 Mr. Hamilton. I offer this letter in evidence, as 
Defendant Fisher Exhibit No. 2, the letter identified 

by Mr. Valk, as written by him. 

(Letter dated 6-8-51, Valk to Ford, was marked “De¬ 
fendant Fisher Co. Exhibit No. 2” for identification.) 

Redirect Examination 

By Mr. Hamilton: 

I hand you a letter signed “Charles E. Ford,” dated 
May 25, 1951, addressed to Thomas J. Fisher & Company, 
enclosing a copy of a letter addressed to Miss Anne Burke 
of the same date, and ask if you can identify that letter? 
The Court. What was the date again, please? 

Mr. Hamilton. May 25, 1951, your Honor. 

The Witness. Yes, I recall this. 

By Mr. Hamilton: 

Q. Was that letter received by Thomas J. Fisher & 
Company? A. Yes. 

Mr. Hamilton. I offer that in evidence as Defendant 
Fisher Company Exhibit No. 3. 

• ••••••*•• 

190 The Court. It will be received in evidence. 

(Letter dated 5-25-51, Ford to Fisher Company, with 
enclosure, was marked “Defendant Fisher Company Ex¬ 
hibit No. 3” for identification, and received in evidence.) 

By Mr. Hamilton: 

Q. I show you a letter signed “Charles E. Ford,” dated 
June 11, 1951— 

Mr. Piver. Just one minute. Your exhibit No. 3 has an 
enclosure attached. Do you want that marked 3-A? 
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Mr. Hamilton. It is all part of the same exhibit. Just 
mark it 3. 

The deputy Clerk. Shall I make it 3-A, your Honor? 
The Court. Yes, mark it so there will be two instru¬ 
ments shown. 

(Letter of enclosure referred to, dated 5-25-51, addressed 
to Miss Anne Burke, was marked “Defendant Fisher 
Company Exhibit No. 3-A” for identification.) 

By Mr. Hamilton: 

Q. Mr. Valk, I show you a letter signed “Charles E; 
Ford/’ dated June 11,1951, and ask you if you can identify 
that? A. Yes. I 

Q. Was that received by Thomas J. Fisher & Company 
in the regular course of its business? A. Yes. 
*••*••*»*• 

192 I would like to introduce this as Defendant Fisher 
Company Exhibit No. 4. 

(Letter dated 6-11-51, Ford to Fisher Company, was 
marked “Defendant Fisher Company Exhibit No. 4” for 
identification, and received in evidence.) 

By Mr. Hamilton: 

Q. Did you reply to that letter, Mr. Valk? A. No. 

Q. Isn’t it a fact that you turned that over to me for 
answer? A. Yes. 

**•*••••*• 
210 Charles Walter Menard 

was called as a witness for and on behalf of the defendants 
Donovan and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Piver: 

Q. State your name and address, please. A. Charles 
Walter Menard, 927 15th Street, Northwest. 
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Q. What is your business, or profession? A. I am a 
registered professional engineer and a registered land 
surveyor. 

Q. Mr. Menard, you are here because of a subpoena 
served on you by the defendant Donovan? A. That is cor¬ 
rect. I have the copy here, sir. 

Q. Now, Mr. Menard, did there come a time when you 
were engaged to make a survey of a certain tract of land 
located in Prince Georges County, Maryland, consisting 
more or less of 14.6 acres? 

211 The Witness. With reservations, yes. 

Q. W’hen were you so engaged? A. I can’t remember 
the exact date. 

Q. Do you have any idea of the date, sir? A. If I may 
make a statement, I realize I am under oath—and I am 
not trying—I just can’t remember that. 

Mr. Hamilton. Just a minute, please sir. 

Your Honor, I want to object to any answer that is not 
responsive to the question. 

The Court. The question is can you remember the 
exact date? 

The Witness. I said no. 

#**#••••*• 

212 Q. Do you recall or do you know, Mr. Menard, 
who so engaged you? A. Mr. Howard Bernstein of 

the Realty Title Company. 

Q. Did you make such a survey, sir? A. I started it. 
Q. Can you tell us the reason for not completing it? 
A. Inclement weather and the area that I was desirous of 
obtaining a correct result on was inundated with water, 
and it was impossible to arrive at the correct result at that 
particular time. 
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Q. So that to this date, am I correct, Mr. Menard, no 
survey has been completed by you? A. It has not been 
completed. 


i 

Cross-Examination 

By Mr. Ammerman: 

Q. Mr. Menard, do you recall your deposition being 
213 taken in August of 1951 at Mr. Piver’s office? A. 

I remember the deposition was taken, but I don’t 
remember the date. 


By Mr. Ammerman: 




Q. Mr. Menard, you recall being subpoenaed to appear 
at the office of Mr. Piver in the Columbian Building some¬ 
time ago, do you not, at which time you appeared and gave 
a deposition? Do you recall that, first? A. I don’t right 
this minute. 

214 Q. Do you recall coming to Mr. Piver’s office, the 
gentleman seated at the end there, and having a 
question-and-answer session in which a reporter took down 
your answers, pertaining to this tract? A. (No response.) 

Q. Do you recall receiving a copy of a subpoena which 
read like this, “On or about the 13th day of August, 
1951”? A. I don’t remember. 


* • • « • m • • • ! • 

Q. Do you recall speaking to me the other day, Mr. 
Menard, when I read to you certain notes that I had of 
your prior deposition? A. Yes, sir. 

Q. And asked you if you remembered those statements? 
A. Yes, sir. 

• • • * • • * • # ; • 

The Witness. The only statement I can remember 
215 vividly was when I was approached in my office and 
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there were notes taken at the time of that particular con¬ 
ference, if you remember. 

By Mr. Ammerman: 

Q. That was the time that Mr. Ford and Mr. Donovan 
appeared in your office, wasn’t it? A. Yes. That is clear 
in my mind. 

Q. Do you remember sometime after that that you 
appeared in a building on Fifth Street in response to the 
subpoena I just showed you, and in which you were asked 
questions by Mr. Ford or Mr. Piver, and you made answers 
in the presence of a stenographer? A. I just can’t remem¬ 
ber that. I am not denying it, but I can’t remember it. 

Q. Do you remember when it was that Mr. Ford and 
Mr. Donovan appeared in your office? A. It was in the 
Summer. 

Q. Of what year? A. I don’t know. 

Q. Could it have been the Spring of 1951? A. I don’t 
know, but I remember Mr. Ford and Mr. Donovan came to 
my office and sat at my desk and went over the matter at 
that time. That I remember quite clearly. 

Q. At that time you were working on a survey of 
216 this property, were you not? A. Not at that time, 
I was not working on it; no, sir. 

Q. But you had worked on a survey at that time? A. 
Prior to that; yes, sir. 

**•#*••*•* 

Q. You got your order, you say, sometime in January, 
sometime after the first of the year? A. Yes, sir. 

Q. And do you recall when you started the work? A. 
Yes, sir. 

Q. How long was it after you got your call? A. Im¬ 
mediately. 

Q. Immediately? A. Yes, sir. 

Q. Do you have any records which show the date ap¬ 
proximately when you started to work? A. No, I do not. 
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Q. But it could have been January of 1951, couldn’t 

217 it, Mr. Menard? A. It was immediately after it 
was requested, because they stressed on me the 

importance of it. 

Q. And you had done approximately how much of the 
work, would you say, before Mr. Ford and Mr. Donovan 
came into your office? A. Approximately 60 per cent. 

Q. Would that 60 per cent entail all or most of the field 
work? A. Yes, sir; most of it. 

Q. Most of the field work? A. Yes, sir. ; 

Q. And the remainder of the work would be computa¬ 
tions you would have to do in your office; is that correct? 
A. And the preparation of the plats. 

Q. You did not complete the work, did you? A. No, sir. 

Q. And why not, sir? A. Well, the whole thing seemed 
to drop. I had so much work, so much pressure from other 
sources from some other clients which I was having to do 
to keep satisfied, and there had been no retainer and no 
discussion of any fee of any kind in this particular job. 

Q. You hadn’t asked for any at that time, had 

218 you? A. I did not. 

Q. Was there anything that Mr. Ford or Mr. 
Donovan said to you which was one of the reasons or the 
reason why you didn’t complete your work? A. It merely 
confirmed my thought on the thing. 

Q. And what do you mean by that? A. That they 
apparently was no issue at stake as to whether it should 
be completed or not be completed. So I diverted to other 
clients. 

Q. You mean that their actions to you or their con¬ 
versation indicated to you that it wasn’t necessary to go 
forward with the completion of the work. Is that what 
you mean, sir? A. What conversations? 

Q. Was it Mr. Ford’s and Mr. Donovan’s conversation 
with you, their actions at that conversation, or their con¬ 
versation, that indicated to you that there was no point in 
your going forward with the survey? A. They gave me 
no authorization to proceed any further. 
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Q. They gave yon no authorization to proceed? A. No, 
sir. 

Q. You knew Mr. Donovan was the owner of the tract, 
didn’t you? A. I did not at the time; no sir. 

Q. Did you find out at that time? A. Just about 

219 ten minutes ago. 

Q. That he was the owner of that tract? A. 

Yes, sir. 

Q. At the time you knew they were there in connection 
with the survey of the property and that they did not 
give you authorization to proceed? A. To the best of my 
knowledge, no, sir. 

Q. Now, between the time you started this, after the 
first of the year, and up to the time that Mr. Ford and Mr. 
Donovan came into your office, you say you had done 
practically all of the field work in the field? A. Yes, sir. 

Q. In connection with this tract, and there only remained 
the computations and the plats to be drawn at your office? 
A. That is correct. 

Q. What percentage of completion would you say there 
was as to the whole job? A. At that time? 

Q. Yes, sir. A. About 60 per cent. 

Q. Did you ever do any more work after that, or was 
that where you left it? A. No, sir. That is approxi- 

220 mately where I left it. I prepared a tracing of the 
border, and so forth, but it was minor. 

Q. Now, the reason there was delay after you had gotten 
the order to do this work was because of the inclement 
weather existing at the time which caused a flooded condi¬ 
tion on part of this property and it was impossible to do 
the work continuously; wasn’t that right, sir? A. That 
is correct; yes. 

Q. And had you had more time after the weather cleared 
up, if Mr. Ford and Mr. Donovan hadn’t come to your 
office, you could have completed the work, couldn’t you, sir? 
A. Oh yes, I could have completed it. 
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Q. You had never been given instructions by Mr. Lubar 
or Howard Bernstein or anyone else to not complete the 
work? A. No, sir. 

Q. Mr. Menard, was any question ever raised at any time 
by anybody relative to your authorization to do this par¬ 
ticular survey? A. I just want to be sure I understand 
that question. 

Q. I will ask you in this form: 

Mr. Howard Bernstein, of the Realty Title Company, was 
your contact with respect to doing this work; is that right? 
A. That is correct. 

Q. He told you to do it. Did anybody ever tell 
221 you that you didn’t have authority to do it? A. 
No, sir. 

Q. In your conversation with Mr. Ford or Mr. Donovan 
did either one ever question your authority to have under¬ 
taken the work? A. I can’t remember that. I wouldn’t 
want to say yes or no. I can’t remember. 1 

Q. You don’t recall it? A. No, sir. 

* * • * # • * • * * 

Redirect Examination i 

By Mr. Piver: 

Q. Mr. Menard, did you ever speak with a Mr. Lubar 
with reference to this survey? A. I can’t remember. 

Q. Mr. Menard, I ask you when on the occasion of the 
visit of Mr. Ford and Mr. Donovan to your office, did 
anything occur during that visit to cause you to stop 
working? A. As I said before, I had already stopped 
before they came in. 

Q. Before they came in? A. Yes, sir. 

• * • # • * * * • • 

223 Recross-Examination 
By Mr. Hamilton: 

j 

Q. You have been employed by the Realty Title Company 

to make surveys before, have you not? A. Yes, sir. 

• • • * « • • • • * 

i 
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225 Q. You were sufficiently satisfied with your author¬ 
ization by the title company to go ahead and start 

this project, weren’t you? A. Yes, so far as the initial 
starting of it was concerned; yes, sir. 

Q. Well, at the time you had every expectancy of 

226 being paid for it, of course, did you not, or you 
wouldn’t have done the work? A. There is always 

a certain courtesy extended to your client. 

Q. Who is your client; the title company, isn’t it? A. 
They were the ones who approached me. 

Q. Well, they asked you to do the survey, Mr. Menard; 
they must have been your client, were they not? A. That 
is correct; yes. 

Q. And you had every expectancy of getting paid or 

vou wouldn’t have undertaken this work in the first in- 
•» 

stance, would you? A. No, I don’t as a rule start work 
unless I expect to get paid. 

Q. Why did you start work then? You said it was 60 
per cent complete. You must have done a lot of work out 
there. A. Certainly did, and I haven’t billed anybody or 
attempted to collect anything. 

Q. You haven’t answered my question, Mr. Menard. You 
must have had expectancy of being paid or you would not 
have undertaken that much work, would you? A. Oh yes, 
I intended to get paid eventually. 

• ••#•••••• 

229 Edward Kimelblail 

was called as a witness for and on behalf of defendants 
Donovan and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Piver: 

Q. Would you state your name and address, please? A. 
Edward Kimelblatt. I work at 1424 K Street. 
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Q. And you are employed by whom, sir? A. By Realty 
Title Insurance Company. 

Q. In what capacity, sir? A. I do the noting. 

Q. I didn’t hear you, sir. A. I work on the noting. 

The Court. Realty Title and Surety Company? 

The Witness. And Insurance Company. 

By Mr. Piver: 

Q. Are you here pursuant to a subpoena issued 
230 upon your company? A. Yes, sir. 

Q. Did you bring with you records with respect 
to a plot of land in Prince Georges County, Maryland, your 
case number Maryland 2762? A. Yes, sir. 

Q. Do you have those records here with you? A. Yes, 
sir. 

Q. Looking at those records would you tell us whether 
or not a title search was ordered, on what day, and by 
whom, sir? A. The title search was ordered December 4, 
1950. 

Q. Do your records indicate by whom? A. Ordered by 
River Road Development Corporation. 

**•*•*•**• 

232 Q. Can you tell us by examining that jacket 
whether or not a preliminary report was ever issued 

with respect to a title search? A. You just said the jacket 
or the contents of the case? 

Q. Contents. A. No, sir, I don’t see where a preliminary 
report was made up. 

Q. I ask you to further examine the jacket and the con¬ 
tents of the case and to tell us whether or not there is an 
indication of a survey completed with respect to that 
property. A. No, sir. 

Q. And I ask you further to tell us what is the present 
status of that case ? A. The present status is that it 

233 has been closed out. 
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Q. And is there a date with respect to that closing? A. 
Yes, sir. 

Q. What date, sir? A. April 16, 1952. 

* # •#*##•*# 

Cross-Examination 

By Mr. Ammerman: 

Q. When you say “closed out” what do you mean, Mr. 
Kimelblatt? A. I mean that the case, as far as we are 
concerned—in other words, we are not concerned with the 
case any more unless a continuation of title is ordered on 
the case. 

Q. Would that indicate there had been no settlement in 
the case? A. Repeat that again, please. 

Q. Would that indicate also that no settlement had been 
made in the case? A. No, sir. 

Q. It would not indicate that? A. No, sir. 

Q. It is closed when you are through with the file, 
234 in other words? A. Yes, sir. 

Q. If a settlement had been made, would office 
copies of the settlement sheet be in the jacket? A. Yes, 
sir. 

Q. There aren’t any here at all? A. I didn’t see any, 
sir. 

Q. Will you look through there again? (The witness 
observed the jacket referred to.) A. No, sir. 

Q. If a survey is necessary in order to report title, your 
jacket would so indicate, wouldn’t it? A. It would indicate 
it, I believe, on a preliminary report. 

Q. When you make up a preliminary report, that pre¬ 
liminary report usually contains a description of the exist¬ 
ing title, doesn’t it ? A. Yes, sir. 

Q. And a description of the property by meets and 
bounds if it hasn’t been platted into lots and squares or 
lots and blocks. Isn’t that right? A. Yes, sir. 

Q. And if it is necessary to have a survey before you 
can get a preliminary report to properly describe the 
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title, your file would indicate such necessity, wouldn’t 
235 it? A. Yes, sir. 

Q. Now, look at your file and see if you find any¬ 
thing in there which required a survey. And may I call 
your attention on this page to this number 2; what does 
that indicate ? A. Subject to matters of survey. 

* # * * * # # * * # 

238 Cross-Examination 

By Mr. Hamilton: 

Q. If your title company had been instructed to pre¬ 
pare a deed from Leo F. and Catherine Donovan to the 
River Road Development Corporation, or to Mr. Nathan 
Lubar, that would appear in that jacket that you have 
there, would it not? A. Yes, sir. 

Q. Now, would you examine the jacket and tell us whether 
or not the title company ever received an instruction to 
prepare a deed of conveyance from Mr. and Mrs. Dono¬ 
van to the River Road Development Corporation or 

239 Nathan Lubar? A. Pardon me. What was that first 
name again you gave me? 

Q. Leo F., I believe, and Catharine Donovan, pre¬ 
pare a deed from them to the River Road Development 
Corporation or to Nathan Lubar, or to Anne Burke? A. 
No. 

Q. There is nothing in this jacket to indicate that the 
title company was instructed to prepare a deed from Mr. 
and Mrs. Donovan to anyone; is that correct? A. That is 
correct. 

I 

#* •##*#*# ;• 
243 Charles E. Ford 

was called as a witness for and on behalf of defendants 
Donovan and, having been first duly sworn, was examined 
and testified as follows: 
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Direct Examination 
By Mr. Piver: 

• # •*•*•••• 

Q. And yon are a member of the bar of the District of 
Columbia? A. Yes, Sir. 

Q. And at one time, and do you still represent Mr. Dono¬ 
van in this matter, Mr. Ford? A. Yes, sir, jointly with you. 

* # ••••••** 

Q. Mr. Ford, with respect to the property in question 
here did you have conversations with Mr. Lubar 

244 after November 22, 1950? A. Many. 

Q. What were the conversations? A. Well, may I have, 
so I can recollect the dates—I would like to have the con¬ 
tract and a letter I wrote to a Miss Burke. 

*•*«••**** 

245 Q. I show you Defendants’ Exhibit No. 3, Defend¬ 
ants’ No. 2, Defendants’ No. 4, Plaintiffs’ No. 6, 

Plaintiffs’ No. 7, together with Defendants’ No. 3-A, which 
is attached to Defendants’ No. 3, and I ask you if you can 
identify those, Mr. Ford? Just generally. A. Plaintiffs’ 
Exhibit No. 4 I identify as being the same kind of a docu¬ 
ment which I had possession of— 

*•#*••** 3 *!* 

Q. Mr. Ford, would you look at those documents and re¬ 
fresh your recollection as to dates. 

(The witness observes the documents referred to.) 

A. With these documents I am ready to answer any ques¬ 
tion you want to ask me. 

246 Q. Mr. Ford, do you recall a conversation with 
Mr. Lubar with respect to settlement of this prop¬ 
erty? A. I recall several of them. 

*••**•**** 
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Q. Can you give us a date as to when these conversa¬ 
tions commenced? A. The first date would be approxi¬ 
mately 125 days after November 22, 1950, when, pursuant 
to information I had, I called his office trying to find an 
Anne Burke so that I could contact her. 

* • * # # • * * * * 

Q. What further or other conversations did you have 
with Mr. Lubar? 


• • * • • # # • • • 

The Witness. I said I had a conversation with him on 
that day, approximately 125 days after November 22,1950; 
I did have a conversation with him over a telephone. 

247 By Mr. Piver: 


Q. What was that conversation, Mr. Ford? A. I 
called Mr. Lubar at his office. This was the second time I 
called— 


The Court. Are you speaking about this first conversa¬ 


tion? 


The Witness. Yes, your Honor, about approximately 125 
days after November 22,1950. 

The Court. Now, your reference to the second time you 
called, is that— 

The Witness. I called twice. The first time I called, he 


was out. 


The Court. Very well. 

The Witness. It was the same day, but the second time 
he was in his office. 


The Court. Very well. 

The Witness. And I said to him, I told him I represented 
Mr. Leo Donovan; I mentioned this contract, Plaintiffs Ex¬ 
hibit No. 4, and I told him that I had been advised that if 
I wanted to contact Anne Burke, that I was to contact Imp, 
Mr. Lubar. And he said “That is correct. She is here in 


my office and she is my secretary.” 

I said, “Well, I want to talk to her about this contract.” 
He said, “You don’t have to talk to her. You can talk to 
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248 me, Charlie / 9 and the words Nate and Charlie were 
used when we addressed each other. 

I then said to him, “The time is past for her to settle 
this contract.” 

He said, to me, “Well, suppose you wait a few days and 
I will contact you and we will discuss it.” 

I said, “All right,” and that conversation ended. 

By Mr. Piver: 

Q. Were there further conversations a few days later 
with Mr. Lubar? A. Approximately between five and eight 
days later I saw him in front of the Columbian Building, 
and I brought up the subject again, and he told me that he 
didn’t have time to go into all the details of it then, but to 
give him another week or ten days, and that conversation 
ended then. 

Q. A week or ten days later, Mr. Ford, did you have a 
conversation with Mr. Lubar with respect to this property? 
A. I did. 

Q. And -what was that conversation? A. And I asked 
him then, in that conversation, what Anne Burke was going 
to do about it, and he told me that there was some com¬ 
plications; that they had to get some financing. 

I said, “Who’s got to get financing?” 

He said, “We have to get financing.” 

249 Then I said, I told him that I could not wait any 
longer because I would lose a client who would think 

I was stalling against his interest while extending him the 
favor of further talk about it. 

And that ended that particular conversation. 

Q. Were there further conversations, Mr. Ford? A. 
Then nothing occurred for a period of about ten days. 

Q. Can you place the time of the conversation you are 
going to tell us about now? A. None except approximately 
days after 120 days from November 22, 1950. I could ap¬ 
proximate it. It was between that time— 

The Court. Which time are you speaking of? 
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The Witness. That would be approximately 140 days 
after November 22, 1950, or within about 20 days after the 
expiration of the 120 days named in the contract. 

Mr. Hamilton. If your Honor please, it is very difficult 
for me to follow this 140 days. Mr. Ford can give us a 
better estimate as to the period of when it was in reference 
to other days. 

The Court. The witness has stated one limit, but has not 
stated the other. He said that it was between a date be¬ 
ginning approximately 140 days after November 22, 
250 1950, and he was interrupted and has not stated the 

other limit of the period. 

Mr. Hamilton. Well, Mr. Ford has before him, your 
Honor, certain letters that should refresh his recollection 
as to the time, rather than saying 140 days thereafter. It 
is rather difficult for us to follow. 

The Court. Well, you may cross-examine him on it. It 
isn’t a calendar date. If the witness wants to testify this 
way, the Court can’t direct the witness how to testify. But 
you are in the middle of a statement, the witness is in the 
middle of a statement. He says this third conversation 
had been an eight to ten-day delay once and an eight to ten- 
day delay later, or postponement. Now we come to the 
third time and this time was between 140 days after No¬ 
vember 22, 1950 and some other date. The some other date 
has not been stated. 

The Witness. And the third time would be the first part 
of May, 1951. 

The Court. Now, do you mean between 140 days after 
November 22 and the first part of May; is that what you 
mean? 

The Witness. Yes, your Honor; and the conversation I 
am now talking about— 

The Court. Just a moment. Let’s get what the date is. 

What is the date approximately 140 days after Novem¬ 
ber 22; then we won’t have to do this calculating? 
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Mr. Amm erman. I think 120 days, called for by the 

251 contract, wonld be March 22, 1951. 

The Court. Then 140 days would be 20 days be¬ 
yond that, beyond March 22. 

Mr. Ammerman. That is right. 

The Witness. It would be in April, your Honor, of 1951. 
Mr. Ammerman. April 22. 

The Court. It would be about April 12. 

The Witness. Yes, sir. 

Then the conversation that I talk about was the first part 
of May, 1951. 

By Mr. Piver: 

Q. What was that conversation, Mr. Ford? A. And in 
that conversation I told Mr. Lubar that I couldn’t wait any 
longer, that the thing was just being stalled out too far and 
I was not intere^pd in any financing or money he had to 
raise; I was merely interested in getting my client’s prop¬ 
erty released so that there would be no further tie-up after 
that great length of time. 

And he, in answer to that, said, “Well, wait a couple of 
more days, Charlie, and maybe we can straighten the mat¬ 
ter out.” 

Q. And did you wait a couple of more days? A. Yes. 
A little more than a couple more days. 

Q. And was there another conversation with Mr. 

252 Lubar? A. Then there was a conversation with him 
which would be a couple of days prior to May 25, 

1951. 

Q. And what was that conversation, sir? A. I told him 
then that— 

The Court. May 5? 

The Witness. A few days before May 25, 1951. And I 
told him that I was losing a client, and I couldn’t take his 
stalling any more, and that I would do what the law re¬ 
quired to do, and then we hung up. 
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By Mr. Piver: 

Q. Did he reply to that, Mr. Ford? A. No, he did not. 

• # •####•• # 

253 Q. Mr. Ford, in all these conversations was any¬ 
one else besides Mr. Lnbar interested in the pur¬ 
chase of the property? A. Mr. Donovan was. 

* # *#*##•* * 

254 Q. Mr. Ford, in these conversations with Mr. 
Lubar, was there ever a mention made of any other 

person, partnership, or corporation that was interested in 
purchasing the property? A. There were. 

Q. And who or what was mentioned as being in- 

255 terested? A. At the beginning a man whom I know 
as Farquar, who represented himself as Mr. Lubar’s 

agent, and connected with the Fisher Company; he is one. 
The second one was— 

mm • ####*# * 

The Witness. And the next or second person would be 
the Thomas Fisher Company. The third person would be 
Mr. Donovan. The next person would be Mr. Lubar him¬ 
self. The next person would be Anne Burke, and the per¬ 
sons whom he meant, Mr. Lubar meant, when he said “we” 
to me in the first conversation that I had with him when 
I called looking for Anne Burke. 

* # *####*#:# 

256 Q. Mr. Ford, subsequent to these conversations, 
did you and other people do something with respect 

to this matter? A. I and other persons with me did. 

Q. Who were those other people, sir? A. As I recall, 
there were Mr. Donovan, a Jerome Heffelfinger, this Mr. 
Farquar whom I mentioned, and myself. 

Q. Courtois, would you mean, Mr. Ford? A. That could 
be it. The same one; the agent. 

* • •#*#*•#• 

■ 
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Q. What did yon in company with these other gentlemen 
do, Mr. Ford? A. We went to a title company, the Realty 
Title Company on K Street, on May 25,1951. 

Q. For what purpose, sir? A. To make a settlement. 
Mr. Ammerman. Now, if your Honor please, I move to 
strike the question and answer as not being proper— 

257 the purpose he had in going there—as being a self- 
serving statement and declaration on the part of this 

witness. 

The Court. Well, if he is not a party it wouldn’t serve 
his interest. 

Mr. Ammerman. He is the agent of a party, your Honor. 
The Court. Well, the testimony of the witness may be 
permitted to stand. 

By Mr. Fiver: 

Q. Did you answer the question, Mr. Ford? A. I went 
there with Mr. Donovan and these others, with Mr. Dono¬ 
van to make a settlement of this contract. 

Q. And was a settlement made, Mr. Ford? A. A settle¬ 
ment was not made because a man whom I can identify, 
whose name I do not know and met at the title company 
there, the Realty Title, told me he didn’t know what I was 
talking about. 

Mr. Ammerman. I object, if your Honor please, if he 
doesn’t identify the party. 

The Court. Objection sustained as to conversation with 
the man at the title company. 

By Mr. Piver: 

Q. You did not make settlement on that day, Mr. Ford? 
A. Did not. 

Q. Was settlement ever made on this property to 

258 your knowledge? A. None to my knowledge. 

Q. Following your visit to the Realty Title Com¬ 
pany, Mr. Ford, did you in the company of Mr. Donovan, 
Mr. Courtois, and Mr. Heffelfinger, make another visit in 
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reference to this property? A. As a result of what I was 
told at the title company, we walked around, we went West 
on K Street to I think on 15th and K, and we went upstairs 
and found a man who was a surveyor and whom I saw walk 
out of the courtroom before, whose name I do not recall 
now. 

Q. Would it be Mr. Menard? A. That sounds like it; 
yes, sir. 

Q. And, without disclosing it, did you have a conversa¬ 
tion with Mr. Menard? A. Yes, I did. 

Q. And as a result of that conversation did you learn 
whether or not a survey was then in process or whether a 
survey had been made with respect to this property? 

! 

mm m m m m m m m m 

259 The Witness. I learned that one had not been 
made. 

By Mr. Piver: 

Q. And that was on May 25 of 1951, sir? A. It was, 
within a half hour after leaving the title company office. 

mm m m m m m m m m 

i 

Cross-Examination 

By Mr. Ammerman: 

Q. That was May 25, 1951? A. Correct. 

Q. You learned that a survey had not been made? A. 
Correct. That is, he told me that. 

Q. Did he tell you he had worked on one that had not 
been completed? A. He told me— 

260 Q. Did he say that Mr. Ford? A. The way you 
said it, he didn’t say it, but he said something about 

the substance of what you said, but not just what you said. 

Q. Not just the way I said it? A. Those words he didn’t 
say. 

Q. Were you present in Mr. Piver’s office in August of 
1951 when Mr. Menard’s deposition was taken, Mr. Ford? 
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A. I could have been. I am not sure. I am sure I was there 
when a deposition was taken of an Anne Burke. 

Q. Well, don’t you recall on that same day a witness was 
there from the title company, and Mr. Menard? A. Could 
have been. 

Q. I am showing you a subpoena from the Municipal 
Court file. A. This subpoena doesn’t refresh my recollec¬ 
tion that I was there. It does show that somebody should 
have been there. 

Q. Do you recall a deposition being taken in Mr. Piver’s 
office at which you were present, and Mr. Menard was there, 
and Miss Burke, and the man from the title company, Mr. 
Lubar and myself; do you remember that? A. I remember 
being there when Miss Burke’s was taken, and if Mr. Men¬ 
ard and these other people were there at that time, 

261 I would say that I was there with them. 

Q. And that was after you had been to Mr. Men¬ 
ard’s office the preceding May, wasn’t it? A. Yes it was. 

Q. And that would have been after Mr. Menard had done 
his work on this tract, whatever it amounted to, wouldn’t 
it? A. I didn’t know he did any work, so I couldn’t put it 
in relation to that. 

Q. Did he indicate he hadn’t completed the survey? A. 
Well, I tried to tell you but you told me to answer it directly 
and I couldn’t answer it. 

Q. But didn’t he indicate to you at that time when you 
were there in the office with Mr. Donovan and Mr. Heffel- 
finger and Mr. Courtois, that he had not completed the sur¬ 
vey which he had started? A. He indicated to me that he 
had started one, but he had nothing to say to me about 
whether he was going to continue it or complete it, or not. 

Q. You never had Mr. Donovan execute a formal deed 
of conveyance and acknowledge it before a notary public 
and make any attempt to have it delivered to the title com¬ 
pany or Mr. Lubar, or Anne Burke, or anyone else, did you? 
Yes or no, first. A. Well, I am trying to follow the 

262 particular document you said. 
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Q. I say you never had Mr. and Mrs. Donovan, the de¬ 
fendants in this case, execute a form of deed of convey* 
ance, conveying the property to any person and deliver 
such deed to either the Realty Title, to Mr. Lubar, or any¬ 
one else, did you? A. I did not, and I would like to give 
my reasons why I did not. 

Q. Go ahead. A. Because Mr. Lubar had told me that 
the title company would take care of it, because I did not 
know even what title company to go to until he told me— 
Mr. Lubar. 

Q. After you learned of the title company and went there 
and found this information which you started to testify to, 
you still didn’t have Mr. Donovan execute a deed of con¬ 
veyance and leave it there, did you? A. I did not. 


Cross-Examination 
By Mr. Hamilton: 

Q. Would you know Mr. Courtois if you saw him? A. I 
believe so. I think I perhaps could describe him before I 
was even shown him. 

263 Q. It is our best information that Mr. Courtois left 
the office of Thomas J. Fisher & Company about a 
month after this contract was signed. In the light of what 
I have just stated, are you certain that Mr. Courtois was 
present when you went to the title company? A. Oh yes. 
I saw him after that, because he consulted me about a pri¬ 
vate matter of his. 

Q. You saw him after May 25, 1951? A. Oh yes. 

Q. Do you know if he was employed by Fisher & Com¬ 
pany at that time? A. No, I couldn’t say that; no. No, I 
don’t know where he was employed. 

Q. You stated that you and Mr. Donovan and Mr. Heffel- 
finger, Mr. Courtois, went to the Realty Title & Insurance 
Company on May 25 to make settlement? A. That is cor¬ 
rect, sir. 
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Q. How did you propose to make settlement? A. By 
having them sign the deed that should have been there at 
the title company. 

Q. You have read and you are familiar with this exhibit, 
the contract of sale? A. That is right. 

Q. And you know that Mrs. Donovan signed the 
264 contract of sale, did you not? A. Certainly. 

Q. Did you bring Mrs. Donovan along to make 
settlement too? A. No indeed. 

Q. Why not, Mr. Ford ? A. Because she would have come 
there that afternoon. He was to do it in the morning. They 
had two different things to do, and couldn’t do them both 
at the same time. 

Q. You planned to have Mrs. Donovan sign the deed, I 
guess? A. Of course. Right that afternoon. But I had 
to write this letter instead because of what happened. 

• * •**#*•*# 

266 The Witness. Plaintiffs’ Exhibit No. 7 is a copy 
of that letter that you have just handed me, which 
you wrote to me and which I received, and the contents of 
this letter I received on what I believe to be the very next 
day after you mailed it. I think I received it on the 14th 
of June, 1951, and you sent it to me on the 13th. 

By Mr. Hamilton: 

Q. Now, Mr. Ford, you will note the last paragraph of 
my letter to you, in which I state: 

“In connection with your demand upon Fisher & Com¬ 
pany for return of one-half of the deposit of $2500, I 
have advised them that they should turn over said 
amount to you as soon as they receive evidence that the 
sellers have made a tender of performance pursuant to 
paragraph 9 of the contract of November 14,1950.” 

Did you ever on behalf of Mr. and Mrs. Donovan make a 
tender of performance? A. Did I make a tender of per¬ 
formance? 
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Q. A tender of performance. A. I did on the 25th of 
May, 1951, at the Realty Title Company where Mr. Lnbar 
sent me. 

267 Q. What tender of performance did yon make at 
the Realty Title Company, Mr. Ford? A. I had with 
me a man by the name of Leo Donovan who had the physi¬ 
cal capability of signing a name to a deed which they should 
have had there. 

Q. Did you order a deed from the Realty Title & Insur¬ 
ance Company? A. I did not. 

Q. Did anyone else to your knowledge order a deed from 
Mr. and Mrs. Donovan to Anne Burke, Nathan Lubar, River 
Road Development Corporation? A. My belief was that 
there would be one there at the Realty Title Company for 
them to sign. 

Q. Your belief? A. I thoughjthat is what you asked me. 
Q. Are you testifying to a fact? A. You ask me and I 
will tell you. 

Q. All right, sir. Did you or did you not instruct the 
title company to prepare a deed from Mr. and Mrs. Dono¬ 
van, of this property, to either Anne Burke, Nathan Lubar 
or the River Road Development Corporation? A. I did not 
direct the Realty Title Company to prepare a deed accord¬ 
ing to the terms in your question. 

# # # # # * # * #:# 

271 Leo F. Donovan 

defendant, was called as a witness in his own behalf and 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Piver: 

* * • # * # * * * # 

Q. Mr. Donovan, during on or about October or Novem¬ 
ber of 1950 were you the owner of the land which is the sub¬ 
ject of this litigation? A. That is correct. 

# * • * # * * • # • 
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272 Q. I notice on this topographic and utility map 
two parcels designated; parcel B and parcel C. Were 
you the owner of both parcels at that time, sir? A. Yes, 
sir. There are three. 

Q. A, B and C. Which parcel did you own? A. I owned 
it all, but this part was set aside for the state. 

The Court. When you say “this part,” which do you 
mean? 

The Witness. This center of this, the “C” parcel, was be¬ 
ing held out for State roads, at that particular time. That 
was in their scheme at that time. 


Q. And parcel B designated on this may is the subject 
of litigation here? A. That is correct. 

Q. Mr. Donovan, did there come a time in that year when 
you met a Mr. Courtois? A. Yes, sir. 

Q. And where did you meet Mr. Courtois for the 

273 first time sir? A. He came to my place, oh, I would 
say somewhere along in August. 

Q. And your place is where, sir? A. 2421 Kenilworth 
Avenue. 

#* •#*#*•*• 

274 Q. Will you tell us of the conversation that you 
had with Mr. Courtois at that time? A. He came to 

me and told me he understood I owned that property across 
the street. I told him I did. 

* # •#«#•••* 

The Witness. He asked me about that property across 
the street and said he understood I owned it, and I told him 
I did. He wanted to know if he could handle the sale of it, 
and I said, well, I didn’t give anybody any exclusives on it, 
but if he had anybody as a prospect, he could handle it. He 
said he did have a man that was interested in it. 

With that he left and he came back I don’t know, maybe 
two weeks later, and talked two or three different times 
about it; and at that time he was with Frederick Berens 
and Company. 
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Shortly after that he stated that he had switched from 
Berens and Company to Fisher & Company, but that he was 
taking his clients there with him. So, in about another 
month he came out and he had a contract for one hundred 
twenty-five thousand, I think it was, with a twenty-five 
hundred deposit. I turned that down. So then, a 
275 little later, he came back maybe a week or ten days 
later, with one for one hundred ninety thousand. 
That contract was made out in the name of Anne Burke 
for $190,000 with a $5000 deposit; seventy-five thousand 
total down payment after 120 days, on or before 120 days. 


Q. Now, Mr. Donovan, that was the contract that you 
accepted? A. That is correct. 

Q. And that is the contract in evidence now? A. That is 
correct. 

Q. The one dated November 22,1950? A. That is correct. 

Mr. Ammerman. May it be described as Plaintiffs’ Ex¬ 
hibit No. 4? 


The Court. Yes. 


276 Q. Mr. Donovan, in your preliminary discussions 
with Mr. Courtois, did you show him the property? A. 
Well, I took him driving down on the side of it, and around 
on the railroad side of it. I don’t recall that he ever walked 
over the property. 

Q. Did you give him a plat or a mao or a survey of the 

property 1/4-hrcnfhls . 


Mr. Piver. Referring to Defendants’ No. 3 for identifica¬ 
tion, sir. 
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277 By Mr. Piver: 

Q. After the date of the signing of this contract, did there 
come a time you contacted Mr. Courtois with refer- 

278 ence to this settlement! 

Mr. Ammerman. May this go in, your Honor, sub¬ 
ject to the same objection? 

The Court. Same objection, and same ruling. 

The Witness. Yes. I called Mr. Courtois, oh, about a 
week before the contract—the settlement—was due. 

Q. Did you have a discussion with Mr. Courtois at that 
time? A. I did, and he stated that he thought they were 
going to settle. So then when the due date came around— 

Mr. Ammerman. If your Honor please, I must object to 
this because the witness is testifying to due date and settle¬ 
ment date, and so fas as the contract is concerned I don’t 
believe there is one, or one has been fixed. Unless the wit¬ 
ness fixes a time, I don’t believe he should make reference 
to the settlement time provided for by the contract, because 
the contract refers to 120 days or as soon thereafter as title 
can be secured and survey, if necessary, which was neces¬ 
sary by the terms of the contract, and various other factors 
involved in there. The price had to be fixed, based upon 
the survey. I submit he should fix a time by his memory, 
if he can, but not with reference to the contract. 

The Witness. I bought a lot of property 120 days— 

Mr. Piver. Just a minute, Mr. Donovan. 

279 By Mr. Piver: 

Q. Did there come a time about 120 days after the 
signing of this contract, when you contacted Mr. Courtois? 

**•**#•*## 

The Witness. One hundred twenty days after I contacted 
Mr. Courtois a number of times. 

The Court. Just a moment. After the 120 days? 

The Witness. After the 120 days, your Honor. And he in¬ 
formed me that he couldn’t get the people to settle, that they 
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were trying to get somebody to come in on the deal, and it 
was his belief that they were unable to settle. 

Mr. Ammerman. I move to strike that, if your Honor 
please. 

Mr. Piver. If it please the Court, that is a statement by 
an admitted agent of one of the defendants and it may be 
an agent of the plaintiff; we don’t know yet. Your Honor 
will rule on that. 

The Court. It is being received subject to the qualifica¬ 
tion the Court has already stated, with respect to reception 
of similar evidence. 

The objection will be overruled on that basis. 

280 By Mr. Piver: 

Q. Mr. Donovan, did you ever settle on this prop¬ 
erty with Anne Burke? A. No, I did not. 

Q. Did you ever make an effort to settle? A. On May 
25 we went to— 

Q. Of what year, sir? A. That would be ’51. We went 
to the Realty Title Company with Mr. Ford, Mr. Courtois, 
Mr. Heffelfinger and myself. 

Q. Were you able to make settlement at the Realty Title 
Company? A. We were not. We were informed— 
*#•###**## 

Q. Where did you go after you left the Realty Title Com¬ 
pany? A. To a surveyor by the name of Menard. 

Q. Mr. Donovan did there come a time when you sold this 
property to someone else besides Anne Burke? A. Yes, 
sir; the following—I don’t recollect the date; I know I set¬ 
tled on it, I think, in July of ’52. I sold it to the State of 
Maryland. The State of Maryland— 
######**** 

281 Q. Did you sell more than the parcel in litigation 
here? A. I sold the entire tract. 

Q. And how much did the entire tract consist of? A. 
Twenty-seven and a half acres. i 
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311 Q. Now, Mr. Donovan, how long have yon lived in 
that area, or how long have yon done bnsiness in the 

312 area represented by the property in litigation here? 
A. Sixteen years. 

Q. And do yon own other property besides the three 
tracts in this area? A. I do. 

Q. And have yon bought and sold property over a period 
of years in that area? A. Yes, sir. 

Q. You heard Mr. Lubar testify, did you not, with re¬ 
spect to a sale of property to Safeway Stores? A. Yes, sir. 

Q. And will yon tell ns where that property is located 
with reference to the property in litigation? A. That is 
South of my property in the District of Columbia. 

Q. And as such, being in the District of Columbia, is it of 
greater value or of less value than the property in ques¬ 
tion here? A. It has a greater value because of the utilities. 

Q. Did you ever have any conversations with Mr. Valk 
of the Fisher Company, Mr. Donovan? A. -He came out to 
my place with Mr. Courtois. 

Q. Was that before or after signing the final contract? 
A. I think that was before the signing of the final 

313 contract. I had had one other contract, I think, prior 
to that, on the same people. 

By Mr. Piver: 

Q. Do you remember whether or not there was any dis¬ 
cussion in Mr. Valk’s presence with reference to the plat 
which you had given to Mr. Courtois? A. No, sir. 

Q. Mr. Donovan, what was the general value per foot of 
similar land in and about that area on or about March, 
1951? 

Mr. Ammerman. Object, if your Honor please. It is not 
the proper date. According to the evidence the declara¬ 
tion of forfeiture by Mr. Fords’ letter was May 25, and 
that would be the breach date, if there is a breach. The 
March 22 date is nothing. 
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Unless your Honor wants to let it in as a date about the 
time of the breach. 

The Court. Well, I don’t know what the exact pur- 

314 pose of it is; whether it is to fix an immediate or pin¬ 
point an immediate date, or whether it is on the 

general question of valuation that the Court will take into 
account. 

Mr. Piver. I am talking about the critical date, if it 
please the Court. In one instance Mr. Ammerman com¬ 
plains it was after November 22. If I misunderstood as to 
what the critical date is, then if there can be an explana¬ 
tion of what Mr. Ammerman feels is the critical date, I will 
ask of the value on that critical date. 

The Court. You may ask the question as to the value of 
property in the immediate vicinity in March of 1951. 

Mr. Piver. Yes, sir. 

The Court. On the theory that under any conception of 
the critical date, the date involved in the question is close 
enough, if it is not indeed the critical date, to justify the 
admission of the evidence. 

Mr. Ammerman. I withdraw my objection. 

The Court. The objection is withdrawn, and counsel may 
proceed. 

By Mr. Piver: I 

Q. Do you remember the question, Mr. Donovan? A. 
Yes, sir. 

Q. And can you tell us from your experience what the 
value of similar land in that area was on March 22, 

315 1951? A. Well, I bought some along about that time 
for 30 cents a foot. 

****##••*• 

Cross-Examination 

By Mr. Ammerman; 

Q. Mr. Donovan, did you ever prepare a deed of con¬ 
veyance for the 14.6 acres of ground and sign it with your 
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wife and acknowledge it before a notary public and deliver 
it to the Realty Title Company? A. I never prepared one 
in my life. 

Q. Did you ever have one prepared for you by this prop¬ 
erty, sign it with your wife, acknowledge it before a notary 
public, and deliver it to the Realty Title Company or to the 
Thomas J. Fisher Company? A. Did you say a contract 
or a deed? 

316 Q. A deed. A. I went to the Realty Title prepared 
to sign one. 

Q. Sir, did you ever with your wife sign a deed— A. The 
title company makes those deeds up; we never make 
them up. 

Q. Did you ever sign one with your wife for this prop¬ 
erty and deliver it to the title company or to the Thomas 
J. Fisher & Company? A. No, I did not. 

**•#**•*«• 


Cross-Examination 
By Mr. Hamilton: 

Q. Mr. Donovan, directing your attention to I believe you 
stated August of 1950 Mr. Courtois approached you with 
reference to obtaining a purchaser for your property? A. 
No. 

Q. Wasn’t that when he was at Berens Company? A. 
That is correct, but he told me he had a client for my 
property.. 

Q. Did you authorize him to procure a contract or an 
offer on the property at that time? A. I told him if he 
brought a contract, that I would consider it. 

317 Q. At the time that he was then employed by 
Fisher & Company, you must have indicated the 
same thing to him, did you not? A. He wanted to know 
if— 

Q. That if he brought up a contract that you would con¬ 
sider it; is that not right? A. That I would pay him a com- 
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mission. I told him I would. I never engaged Fisher & 
Company at all. I engaged him. 

Q. But you signed a contract, I believe Mr. Donovan, in 
which you agreed to pay Thomas J. Fisher & Company a 
commission, did you not? A. Well, that is not unusual. I 
paid commissions to buy property. 

Q. Answer my question, please sir. A. I guess if that is 
in the contract, that would be correct. 
**•##*•#*# 

325 Burton E. Richards 

j 

was recalled as a witness for and on behalf of defendants 
Donovan and, having been previously duly sworn, was ex¬ 
amined and testified further as follows: 

Mr. Piver. The question I am going to ask Mr. Richards 
is subject to the ruling made by your Honor that it will go 
only toward the relationship with Fisher Company and not 
to the plaintiff. 

Direct Examination—resumed 

j 

By Mr. Piver: 

Q. Mr. Richards, do you recall the conversation between 
Mr. Courtois and Mr. Donovan at the time that Mr. Cour- 
tois came to see Mr. Donovan at your office? A. Yes, sir. 

Q. Will you tell us what that conversation was, sir? A. 
When Mr. Courtois came in the office, when he approached 
Mr. Donovan he told him that he had a client which was in¬ 
terested in buying a piece of property he had in Prince 
Georges County there on Kenilworth Avenue, and he asked 
Mr. Donovan if he w T ould pay a commission on this prop¬ 
erty, and Mr. Donovan agreed to do so. 

Q. Was there anything else to that conversation? 

326 A. No, sir, other than Mr. Donovan giving him a 
plat of the property. 

#****#•••:• 
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Cross-Examination 
By Mr. Hamilton: 

Q. Was that the only conversation that yon overheard 
or participated in between Mr. Courtois and Mr. Donovan! 
A. Well, Mr. Courtois did come back another time to get 
more specific data on the plat there. 

327 Q. And that, of course, was subsequent to this con¬ 
versation that you have just related now? A. Yes, 

sir. 

Q. Mr. Richards, I hand you Defendant Fisher Company 
Exhibit No. 1 and ask if you can identify that? A. Yes, 
sir. That is the— 

Q. Tell us just what that is, please sir. A. This is a re¬ 
ceipt for a check that Mr. Courtois brought to the office. 

Q. Who signed the check and what is the date of 

328 the receipt, please sir? A. The date of the receipt 
is November 14, 1950, and the check was signed by 

Nathan M. Lubar. 

**•*#*•••• 

By Mr. Hamilton: 

Q. Did you show that check to Mr. Donovan? A. Yes. 

Q. Mr. Donovan saw that check? A. Yes, sir. 

**••**•••• 

338 Mr. Ammerman. If your Honor please, out of an 
abundance of caution, and in view of Mr. Pivers ap¬ 
parent insistence or attempt to show that Mr. Lubar 

339 was at least a party in interest, I do make a motion 
again at this time to include Mr. Lubar as a party 

plaintiff, so that the evidence, may conform, or make the 
pleadings conform with the evidence, assuming there is evi¬ 
dence here tending to show that he should be a proper party 
plaintiff. 
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The Court: Is there objection to the inclusion of Mi% 
Lubar as a party plaintiff? 

Mr. Piver. May I confer with Mr. Ford just a moment, 
may it please the Court? 

Mr. Hamilton. I have no objection, your Honor. 

(Mr. Piver confers briefly with Mr. Ford.) 

Mr. Piver. If it please the Court, we must object. It is 
Mr. Lubar’s position and Mr. Ammerman’s position, 
throughout the trial of this case, that Mr. Lubar had noth¬ 
ing to do with this contract as an individual, but rather 
that he was an officer of a corporation to be formed, and 
their entire evidence has been presented around the fact 
that Mr. Lubar was an officer or a promoter of a corpora¬ 
tion to be formed. 

There is not one iota of evidence that Mr. Lubar person¬ 
ally intended, or did purchase, or endeavor to purchase this 
property, and I say to permit him to come in as an indi¬ 
vidual now does not conform to any part of the evidence. 

Mr. Ammerman. Well, with Mr. Piver’s statement that 
there is not an iota of evidence that Mr. Lubar was 
340 to have any interest in this property personally or 
had anything to do with it personally, I will with¬ 
draw my motion. 

#*•###•••• 
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EXHIBITS 

Filed March 3, 1954 
Plaintiff's Exhibit No. 4 
Established 1878 

THOMAS J. FISHER & COMPANY 
Incorporated 

Real Estate, Loans and Insurance 
738 15th Street District 6830 
Washington, D. C. 

Zone 5 

Washington, D. C. November 14, 1950 

Received From Anne Burke a deposit of Five Thousand 
Dollars ($5,000.00) (Check) (Cash) to be applied as part 
payment of the purchase of Unimproved Ground as Part 
of the Edward M. Horman Tract consisting of 14.6 acres, 
more or less, bordered by Pennsylvania Railroad on South 
line and fronting on Kenilworth Avenue along the east 
line, Prince George’s County, Maryland upon the following 
terms of sale: 

(1) Price One Hundred and Ninety Thousand Dollars 
($190,000.00) 

(2) Purchaser agrees to pay Seventy Five Thousand 
Dollars ($75,000.00) cash at the date of conveyance, of 
which sum this deposit shall be a part. 

(3) The purchaser is to execute a first deed of trust 
secured on the premises of One Hundred and Fifteen Thou¬ 
sand Dollars ($115,000.00) due on or before 4 years, bear¬ 
ing interest at the rate of 5 per cent per annum, payable 
semi-annually. The above price is based on 30 cents per 
square foot and the final purchase price figure is to be 
subject to survey and computation by acceptable Engineer 
or Surveyor approved by both purchaser and seller. 
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Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

• * • # • • • • • • 

(5) The property is sold free of encumbrance, except 
as aforesaid; title is to be good of record, subject, how¬ 
ever, to covenants, conditions and restrictions of record; 
otherwise, the deposit is to be returned and sale declared 
off at the option of the purchaser, unless the defects are 
of such character that they may readily be remedied by 
legal action, but the seller and Agent are hereby expressly 
released from all liability for damages by reason of any 
defect in the title. In case legal steps are necessary to 
perfect the title, such action must be taken promptly by 
and at the seller’s expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such action. 

(6) Seller agrees to execute and deliver a good and 
sufficient special warranty deed, and to pay for Federal 
revenue stamps on the deed. 

(7) Property is sold and shall be conveyed subject to an 
existing tenancy as follows: Unimproved Ground. 

Seller agrees to give possession at time of settlement. 
If the seller fails so to do and occupies said property, 
seller shall become and be thereafter a tenant by suffer¬ 
ance of the purchaser, and hereby expressly waives all 
notice to quit provided by law. 

(8) Seller assumes the risk of loss or damages to said 
property by fire until the executed deed of conveyance is 
delivered to the purchaser or is recorded for him by the 
Title Company making the settlement. 

(9) Settlement is to be made at the office of the Agent 
or at the Title Company searching the title, and deposit 
with the Agent or at the Title Company of the cash pay¬ 
ment as aforesaid, the deed of conveyance and such other 
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papers as are required bv the terms of this contract shall 
be deemed and construed as a good and sufficient tender 
of performance of the terms hereof. 

(10) Rents, taxes, water rent, insurance and interest on 
existing encumbrances, if any, and operating charges are 
to be adjusted to the date of transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 
taxes as issued by the Collector of Taxes of the District 
of Columbia, except that assessments for improvements 
completed prior to the date hereof, whether assessment 
therefor has been levied or not, shall be paid by the seller 
or allowance made therefor at the time of transfer. 

(11) Examination of title, tax certificate, conveyancing, 
notary fees, State revenue stamps, if any, and all recording 
charges, including those for purchase money trust, if any, 
are to be at the cost of the purchaser who hereby author¬ 
izes the undersigned Agent to order the examination of 
title; provided, however, that if upon examination the 
title should be found defective, and is not remedied as 
aforesaid, the seller hereby agrees to pay the cost of the 
examination of the title and also to pay the Agent herein 
the commission hereinafter provided for just as though 
the sale had actually been consummated and all the terms 
of this contract complied with. 

(12) Within 120 days from the date of acceptance hereof 
by the seller, or as soon thereafter as a report on the 
title can be secured if promptly ordered, and/or survey, 
if required, the seller and purchaser are required and 
agree to make full settlement in accordance with the 
terms hereof. 

If the purchaser shall fail to make full settlement, the 
deposit herein provided for may be forfeited at the option 
of the seller, in which event the purchaser shall be relieved 
from further liability hereunder, or, without forfeiting the 
deposit, the seller may avail himself of any legal or equita- 
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ble rights and remedies which he may have under this 
contract. 

(13) The entire deposit shall be held by Thomas J. 
Fisher and Company, Inc., Agents, until settlement here¬ 
under is made or until the deposit is forfeited. In the 
event of the forfeiture of the deposit, the Agent shall 
retain one-half thereof as a compensation for its services 
and shall pay to the seller the remaining one-half of the 
forfeited deposit. 

(14) If the property involved in this contract is located 
in a jurisdiction other than the District of Columbia, 
wherever any reference is made to the District of Columbia 
or any official thereof, the name of the jurisdiction ih 
which property is located and the proper official thereof is 
substituted automatically. If the property is serviced by 
the Washington Suburban Sanitary Commission, annual 
benefit charges of said Commission are to be adjusted to 
date of transfer and assumed thereafter by purchaser. 

(15) The seller agrees to pay to Thomas J. Fisher and 
Company, Inc., Agents, a commission of 5% and said 
commission being hereby assigned to the agent by the 
seller out of the proceeds of sale. The party through 
whom settlement hereunder is made is hereby authorized 
and directed to make deduction of the aforesaid commis¬ 
sion from the proceeds of the sale and to make payment 
thereof to said Agent. 

(16) The principals to this contract mutually agree that 
it shall be binding upon them, their and each of their 
respective heirs, executors, administrators, successors and 
assigns; that the provisions hereof shall survive the exe¬ 
cution and delivery of the deed aforesaid and shall not 
be merged therein; that this contract contains the final and 
entire agreement between the parties hereto, and that they 
shall not be bound by any terms, conditions, statements, 
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warranties or representations, oral or written, not herein 
contained. Executed in quadruplicate. 

Thomas J. Fisher and Company, Inc., Agent 

By Lansing Valk 
Vice-President 


Salesman 


We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 


Nov. 22nd, 1950 


Anne Burke 
Purchaser 


Purchaser 


Leo F. Donovan 
Seller 

Nov. 22nd, 1950 

Catherine J. Donovan 
Wife of Seller 


Property is to be conveyed in the name of 
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Plaintiff's Exhibit No. 6 
Filed March 3,1954 

I 

Law Offices of 
Ford & Allder 

- Suite 707-711 

Charles E. Ford Columbian Building 

H. Clifford Allder Washington 1, D. C. 

J. Anthony Moran Telephones National 1745-1779 

May 25, 1951 

Miss Anne Burke 
c/o Nathan M. Lubar 
Woodward Building 
15th & H Streets, N. W. 

Washington, D. C. 

Dear Madam: j 

As you know, under date of November 22, 1950 you en¬ 
tered into a contract of purchase with Leo F. Donovan and 
his wife Catherine Donovan for the purchase of the Edward 
M. Horman Tract consisting of 14.6 acres, more or less, in 
Prince George’s County, Maryland. 

In accordance with paragraph 12 of said contract settle¬ 
ment was to be made within 120 days of November 22, 
1950. It has now- been over 180 days and you have not ful¬ 
filled your obligations under the contract. During all of 
this time the Donovan’s have had their property tied up. 

A full investigation of the matters involved w-as made 
today at the office of the Realty Title Insurance Co. and 
the office of Charles Menard, surveyor. 

As attorney for Leo F. Donovan and Catherine Donovan, 
I hereby advise you that they consider that under all the 
circumstances you have defaulted in your agreement. 

As a result of your default, the Donovans, in accordance 
with the terms of the agreement, are making demand on 
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Thomas J. Fisher and Co., Inc. for the sum of $2500.00 as 
per copy of letter enclosed. 

Yours truly, 

Charles E. Ford 
Charles E. Ford 

CEF :dhh 
Enclosure 


Plaintiff's Exhibit No. 7 
Filed March 3,1954 

Hamilton and Hamilton 
Union Trust Building 
Washington 5, D. C. 

June 13, 1951 

Charles E. Ford, Esq. 

Ford & Allder 
Suite 707-711 
Columbian Building 
Washington 1, D. C. 

Re: Sale of Donovan to Burke 
Dear Mr. Ford: 

Our client, Thomas J. Fisher & Company, Inc., has re¬ 
ferred to us the contract in the above sale and your letters 
to them of May 25 and June 11, 1951. 

Mr. Valk of Fisher & Company related to us that he has 
contacted Nathan Lubar who advised him that he would 
get in touch with you in connection with making arrange¬ 
ments for settlement. 

In connection with your demand upon Fisher & Com¬ 
pany for return of one-half of the deposit of $2,500.00, I 
have advised them that they should turn over said amount 
to you as soon as they receive evidence that the sellers have 


made a tender of performance pursuant to paragraph 9 of 
the contract of November 14,1950. 

Very truly yours, 

Hamilton & Hamilton 
By John L. Hamilton 

JLH/jhb 

cc: Mr. Nathan M. Lubar ; 

Woodward Building 
Thomas J. Fisher & Co., Inc. 

738 - 15th Street, N. W. 


Defendants' Exhibit No. 3 


Suite 707-711 
Columbian Building 
Washington 1, D. C. 


J. Anthony Moran Telephones National 1745-1779 

May 25,1951 

Thomas J. Fischer & Company 
738 - 15th Street, N. W. 

Washington 5, D. C. 

Gentlemen: 

Enclosed is a copy of a letter sent this date to one, Anne 
Burke, which speaks for itself. In accordance, therewith, 
as attorney for Leo F. Donovan and Catherine J. Donovan, 
his wife, I hereby make demand on you for the immediate 
payment to them through me of the sum of $2500.00 being 
one half of the deposit made on said contract as provided 
in said agreement. 

Yours truly, 

Charles E. Ford 
Charles E. Ford 


Law Offices of 
Ford & Allder 


Charles E. Ford 
H. Clifford Allder 


CEF :dhh 
Enclosure 


Defendants* Exhibit No. 4 

Filed March 3,1954 

Law Offices of 
Ford & Allder 

- Suite 707-711 

Charles E. Ford Columbian Building 

H. Clifford Allder Washington 1, D. C. 

J. Anthony Moran Telephones National 1745-1779 

June 11,1951 

Thomas J. Fisher & Co. 

738 - 15th Street, N. W. 

Washington 5, D. C. 

Re: Donovan vs. T. J. Fisher & Co. 

Gentlemen: 

Your letter dated June 8th received and it is regretted 
that you see fit to ignore the matters contained in my letter 
to you of May 25th. It will be obvious to anyone that your 
letter constitutes further stalling in an attempt to continue 
to tie up my clients property. 

In view of your letter of June 8th, I am making an 
additional demand on you for 6% interest on my clients 
$2500.00 which you are withholding from them. This 
interest to begin on June 1, 1951 (a reasonable time after 
receiving my letter of May 25th). 

I regret that you are making it necessary for my clients 
to go to the further trouble and expense of appealing to 
the Courts and the real estate board to assert their rights, 
however, that will be forthcoming and they will likewise 
seek attorney fees necessitated by you. 

Yours truly, 

Charles E. Ford 
Charles E. Ford 


CEF :dhh 
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QUESTIONS PRESENTED 


1. Where pursuant to the provisions of a real estate sales 

contract, title examination and indispensable survey had 
been promptly ordered but, without purchasers’ fault, 
had not been completed or received, and where, there¬ 
fore, deed could not have been and was not tendered, 
could the sellers, having received a better offer, declare 
a forfeiture of deposit on the ground of lapse of time 
or on the pretext of disbelief of the purchasers’ good 
faith, despite unambiguous contract provision for set¬ 
tlement 'within 120 days or as soon thereafter as title 
examination and survey promptly ordered could be se¬ 
cured? ; 

2. Where the purchasers proved unrefuted damages for 
breach of contract to convey real estate and sellers es¬ 
tablished neither factual nor legal defense thereto, did 
not the trial court err as a matter of law in failing to 
award judgment in such amount in favor of the pur¬ 
chasers; and should not this Court upon reversal direct 
the trial court to enter judgment for the purchasers in 
the undisputed amount proved in the trial court? 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia in favor of 
appellees in an action wherein appellants-purchasers 
sought: (1) specific performance of a contract to convey 
real estate; (2) money damages in excess of $5,000.00 for 




loss of bargain by reason of the failure of appellees-sellers 
to perform a real estate contract; and (3) $5,000.00 dam¬ 
ages from appellee-broker for return of deposit (App. 5, 
10). The trial court below had jurisdiction over the action 
under Section 11-306 of the District of Columbia Code, 
1951 Edition, and this Court has jurisdiction under 28 
U. S. C. 1291. 


STATEMENT OF THE CASE 

Some time during August of 1950, appellee, Leo F. 
Donovan (together with Catherine J. Donovan, his wife, 
herein sometimes referred to as “Sellers”), engaged a Mr. 
Courtois, then employed by Frederick Berens & Company, 
real estate brokers, on a non-exclusive arrangement, to sell 
14.6 acres, more or less, out of 27.5 acres owned by the 
Sellers on Kenilworth Avenue, also known as River Road, 
Prince George’s County, Maryland, and agreed to pay 
him a commission if he produced an acceptable contract 
(App. 82, 85, 8S-89, 92). Subsequently, Mr. Courtois 
(herein sometimes called the “Salesman’’) associated him¬ 
self with appellee, Thomas J. Fisher & Company, Inc., real 
estate brokers (herein sometimes called the “Agent” or 
“Broker”) (App. 83). Together with Lansing Valk, the 
Agent’s Vice-President and Sales Manager, the Salesman 
again called upon the Sellers (App. 53, 86). 

Upon that occasion, the Sellers authorized Thomas J. 
Fisher & Company to find a purchaser for the land in ques¬ 
tion (App. 53; cf. App. 89). Subsequently, the Salesman 
presented an offer to the Sellers which they rejected (App. 
83). However, on November 22, 1950, Thomas J. Fisher 
& Company presented to the Sellers an offer for the sub¬ 
ject land which it signed as “Agent”, by Lansing Valk, its 
Vice-President, and which offer was ratified, accepted and 
agreed to by the Sellers (App. 83; 92-96). That contract 
is the basis of the proceedings which led to the appeal 
to this Court. 
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Turning, initially, to the evidence concerning the identity 
of the parties to the contract, the record shows that it was 
signed by the Sellers and Anne Burke (App. 96), appel¬ 
lant, who, as all parties knew, was merely a “straw’’ (App. 
96, 83, 90, 67, 27, 28) for appellant, River Road Develop¬ 
ment Corporation, which was, in fact, later organized al¬ 
most two months before the Sellers breached the contract 


(App. 32, 33). (Appellants Anne Burke and River Road 
Development Corporation are hereinafter sometimes re¬ 
ferred to as “Purchasers”.) 

Relevant to the issues herein, the contract provided for 
the sale of “14.6 acres, more or less” at a price;of 
$190,000.00 which price was subject to later modification 
(App. 92). The contract stated: 


(3) * * * The above price is based on 30 cents per 
square foot and the final purchase price figure is to 
be subject to survey and computation by acceptable 
Engineer or Surveyor approved by both purchaser and 
seller. (Emphasis supplied) (App. 92). 

# * * # # 

(9) Settlement is to be made at the office of the Agent 
or at the Title Company searching the title, and de¬ 
posit with the Agent or at the Title Company of the 
cash payment as aforesaid, the deed of conveyance and. 
such other papers as are required by the terms of this 
contract shall be deemed and construed as a good and 
sufficient tender of performance of the terms hereof. 
(Emphasis supplied) (App. 93-94). 

# * * # • 

(11) # # ""the purchaser * * * hereby authorizes the 
undersigned Agent to order the examination of title 
• * * (App. 94). 

# # * * • 

(12) Within 120 days from the date of acceptance here¬ 
of by the seller, or as soon thereafter as a report on the 
title can be secured if promptly ordered, and/or sur¬ 
vey, if required, the seller and purchaser are required 
and agree to make full settlement in accordance with 
the terms hereof. If the purchaser shall fail to make 
full settlement, the deposit herein provided for may 
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be forfeited, at the option of the seller # (Empha¬ 
sis supplied) (App. 94). 

The record shows that in accordance with the terms of 
the contract, the Broker, appellee’s agent, had undertaken 
to order title (App. 30). When by reason of a routine 
inquiry shortly after the contract was executed the Pur¬ 
chasers’ attorney found that title had not been ordered, 
he promptly did so in the name of the proposed corpora¬ 
tion (App. 30-31, 67, 56). It was also provided by the 
contract that a survey was to be made “by acceptable 
Engineer or Surveyor approved by both purchaser and 
seller” and the final price was to be computed on the basis 
of 30 cents per square foot (App. 92). A survey was neces¬ 
sary to resolve the questions of description and price for 
the reason that the subject parcel of 14.6 acres was to be 
carved from a larger tract of 27.5 acres (App. 82, 85, 87, 
92). The Purchasers’ attorney also asked the Sellers’ agent 
to communicate with the title company in order that a 
surveyor might be selected and stated that any surveyor 
acceptable to the title company would satisfy him. (App. 
30, 46). As the result of that request the Agent and the title 
company agreed upon a surveyor who was hired by the 
title company and directed to make the survey (App. 30-31, 
60). The record shows that the survey was delayed and 
never completed by reason of inclement weather, ground 
conditions, the surveyor’s preoccupation with other mat¬ 
ters, and subsequent discouragement of the surveyor by 
the Sellers (App. 62-63). Title examination was subject 
to completion of the survey which was necessary for physi¬ 
cal description and computation of the price and therefore, 
title examination was necessarily held in abeyance (App. 
68, 69). Also, the total price was dependent upon comple¬ 
tion of the survey which would supply the multiplicand to 
which the agreed square foot price would be applied 
(App. 92). 

The Purchasers had done all they could to make perform¬ 
ance possible. They had ordered title examination when 



the Sellers ’ Agent had failed to do so and they had re¬ 
quested Sellers’ Agent to direct the title company to hire 
a surveyor. 

Despite this, the minimum 120 days provided by the con¬ 
tract for settlement having passed, the Sellers’ attorney 
sought compliance without regard to the absence of the 
survey results and title examination (App. 71-72). In 
the first of the series of conversations between the at¬ 
torneys, the Sellers’ attorney quotes himself as having 
said five (5) days after that period: “The time is past 
for [the Purchasers] to settle this contract.” (App.; 
72). While the Sellers’ Agent had been authorized to 
order title and the Purchasers had actually done so and 
while responsibility for the survey was at least shared! 
and the Purchasers had borne their share of the respon- 
sibility, the Sellers, ignoring the clear alternative lan¬ 
guage of the settlement provision, demanded an impos¬ 
sible compliance. Not only does the record show' that 
the Sellers failed to make any effort to bring about a 
situation v'here settlement w T ould be possible, they ac¬ 
tually discouraged its coming about (App. 47, 63-64).; 
When they visited the surveyor they left him with 
the impression that there was no need to complete the 
survey which v T as then 60 to 80 per cent completed and 
required only some additional office work (App. 47, 63-64) 
and the Sellers’ attorney apparently was content to leave 
the matter indefinite (App. 78). He also conceded that 
a deed was never executed (App. 79). For parties in¬ 
terested in completing the transaction the Sellers were 
peculiarly quiescent (App. 78-81). They apparently made 
no effort even to ascertain the name of the title company 
employed by their Agent until their attorney first spoke 
with Mr. Lubar (App. 79); the record fails to disclose any 
effort on their part or behalf to cause the title company 
to expedite the matter or to expedite the survey by the 
surveyor who was designated by the title company (App. 
passim ); the record fails to show that they took any hand, 
except through their Agent, to secure the services of a 
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surveyor (App. 30, et passim ); and the record shows that 
they never ordered, prepared, executed or tendered a deed 
and that even at the time they allegedly appeared at 
the title company to settle the parties necessary for 
completion of the deed were not all present (App. 38, 
67-69, 79-81, 88, 98-99, 100). The record does show that 
during the time when settlement was impossible it is 
alleged that the Sellers’ attorney requested settlement 
of the Purchasers’ attorney and allegedly was asked to 
wait because of the need to arrange financing (App. 72, 
et seq.). Lubar testified that there was no need to re¬ 
quest delay because neither party could have settled 
(App. 47); that even after the receipt of the letter de¬ 
claring the deposit forfeited, he requested the fixing of 
a time for settlement, and stated that the Purchasers were 
ready, able and willing to comply with the contract (App. 
47, 51). The record also fails to disclose that the Sellers 
ever advised the Purchasers of a time for settlement or 
asked the title company to do so. Although they testified 
that they appeared at the title company to settle they did 
not even allege that the Purchasers had been given the 
benefit of any notice to that effect and no records of the 
title company were introduced to confirm that visit or 
purpose (App. 75-77, 85). 

Neither party to the contract ever offered to settle for 
the reason that the Purchasers could not know how much 
cash to tender and the Sellers could not tender a deed for 
lack of completion of the survey and title examination 
(App. 47-48, 57, 69, 78-81, 87-88). The title company could 
not prepare the papers in the absence of the completed sur¬ 
vey and title examination (App. 66-69). Having received 
a better offer, the abortive declaration of forfeiture by the 
Sellers followed (App. 38, 97-98). The Sellers then re¬ 
quested their Agent to pay them one-half of the deposit 
(App. 99). This the Agent refused to do because of lack 
of evidence of a tender of performance in accordance with 
the provisions of paragraph 9 of the contract (App. 98-99). 


A 
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According to an exceptionally well qualified expert whose 
testimony was never contradicted, the property, at the 
time of the breach of contract by Sellers, had a value of 
$.50 per square foot, or a total value, based upon the 
Sellers’ assertion of the amount of land owned by them, 
of $318,000.00, or $128,000.00 over the contract price (App. 
23). According to Lubar, also a qualified expert (App. 
38-39), the land was worth $.50 to $.75 per square foot, 
depending upon sale as a whole or in parts, as of the Said 
date of breach (App. 39); and appellants also proved un¬ 
contradicted special damages of $6,002.00 (App. 40, 54). 
Total uncontradicted damages amounted to $134,002.00. 

In the trial court below, the Purchasers sought specific 
performance of the sales contract aforesaid or damages 
for loss of bargain, return of deposit and special damages 
(Complaint, App. 2-5; Amendment to Complaint, App. 10). 
The Sellers ’ cross-claim baldly alleged failure to settle with¬ 
in 120 days and relied thereon for establishment of a breach 
of contract by the Purchasers (App. 6; cf. contract, par. 
12, App. 94). The trial court, after proof of all of the fore¬ 
going, took the case under advisement and after submission 
of briefs, filed a memorandum opinion (App. 12-16) finding 
in favor of the Sellers and dividing the $5,000.00 deposit 
between the Sellers and their Agent. See, Findings of 
Fact, Conclusions of Law and Judgment, (App. 16-19). j 

In brief, the trial court held, not that there had been a 
breach by failure to settle upon expiration of 120 days as 
pleaded by the Sellers, but that the Sellers were ‘ ‘sub¬ 
stantially notified” that the Purchasers were not ready to 
perform (Conclusions of Law, No. 1, App. 18); that the 
Purchasers had not met the burden of proof; that the for¬ 
feiture was proper (Conclusions of Law, No. 3, App. 19); 
and that tender of performance on the part of Sellers was 
unnecessary (Memorandum Opinion, App. 16). In finding 
the foregoing the trial court made a determination that 
although neither the title search nor survey had been com- 
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pleted (Findings of Fact, par. g, App. 18), the Sellers 
nevertheless were ready, willing and able and offered to 
perforin the contract (Conclusions of Law, No. 2, App. 18). 

STATEMENT OF POINTS 

1. The trial court held (a) that the Sellers were ready, 
willing, and able and offered to perform their part of the 
contract, of which disposition the Purchasers were well 
aware (Concl. of Law No. 2, App. 18); (b) that the Sellers 
were “substantially notified” that the Purchasers were not 
ready to perform their obligation under the contract (Concl. 
of Law No. 1, App. 18); (c) that the Sellers’ declaration 
of forfeiture was proper (Concl. of Law No. 3, App. 19); 
(d) that tender of performance by the Sellers was unneces¬ 
sary (Memorandum, App. 15-16); and (3) that the Pur¬ 
chasers had failed to meet the burden of proof imposed 
on them (Concl. of Law No. 3, App. 19). 

In making such findings the trial court erred for the 
reasons that (a) the Sellers could not have been either 
“ready” or “able” to perform while the title examination 
and survey, found by the trial court to be required by the 
contract (Findings of Fact “d”, App. 17), were not com¬ 
pleted ; (b) the Sellers could not have been either “ready or 
“able” to perform while only an approximate price, as 
found by the trial court (Findings of Fact “b”, App. 17) 
was known to the parties; (c) the Sellers could not have 
“offered” to perform before they had advised the Pur¬ 
chasers and title company of a settlement date and time 
as clearly they had not (App. passim) ; (d) the Sellers 
could not have “offered” to perform before they had had 
a deed prepared and tendered as indisputably they had not 
and could not before title examination and survey were 
completed (App. 69, 79, 88); (e) the Sellers could not have 
effectively “offered” to perform by the appearance of one 
“seller” at the title company, as found by the trial court 
(Findings of Fact “g”, App. 18), when both “sellers” 
were required for effective performance (App. 96) and only 


one appeared (App. 75-76, 79-80); (f) the Sellers could not 
have offered to perform since title examination and prepara¬ 
tion of a deed had to await the survey which would give 
metes and bounds of the parcel to be cut out of the larger 
tract; (g) even if the Sellers were “substantially notified” 
that the Purchasers were not ready to perform it does not 
provide a basis in law for the Sellers’ failure to tender 
performance; (h) the contract, binding among the parties, 
expressly provided that deposit of the deed of conveyance 
with the Sellers’ Agent or at the title company was to 
be “deemed and construed as a good and sufficient tender 
of performance of the terms thereof”; (i) the Purchasers 
had never indicated that they would not settle upon com¬ 
pletion of the title examination and survey; (j) the Sellers 
claimed only that the contract required settlement within 
120 days from the date of contract and that forfeiture was 
predicated upon failure to settle within that time (App. 6); 
(k) in the absence of completion of preliminary steps, 
which completion was necessary before settlement was to, 
or could, be had and in the absence of tender of perform¬ 
ance by the Sellers, the declaration of forfeiture was im¬ 
proper; and (1) the Purchasers have fully met their burden 
of proof. 

2. Upon the evidence and in a proper view of the law, 
there being in dispute no fact material to the Purchasers’ 
claim, the trial court erred in not finding in favor of the 
Purchasers in the minimum amount of $128,000.00 "with in¬ 
terest from May 25, 1951, the date of Sellers’ breach, rep¬ 
resenting the Purchasers’ loss of bargain, and for $6,002.00, 
representing their special damages. 

SUMMARY OF ARGUMENT 
First Point 

The sales contract herein provided for settlement by the 
parties within 120 days or as soon thereafter as (a) a 
report on the title could be secured, and (b) a survey could 
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be made. Without a survey the purchase price could not 
be computed nor could a proper description be had for the 
deed of conveyance. Title and survey were ordered 
promptly but could not be secured within the 120 days’ 
period. Thereafter, and up to the time of the attempted 
declaration of forfeiture, the Purchasers never indicated 
they would not settle the contract and the Sellers were 
never in a position to convey the property or tender a 
deed to it. Under these circumstances the attempted de¬ 
claration of forfeiture vras improper and in law constituted 
a breach by the Sellers. 


Second Point 

The trial court’s findings and conclusions (a) that the 
Purchasers sought and obtained additional time for com¬ 
pliance with the contract because of their inability to 
procure the necessary funds; (b) that the Sellers were sub¬ 
stantially notified that the Purchasers were not ready to 
perform their obligation under the contract; and (c) that 
the Sellers were ready, willing and able and offered to per¬ 
form their part of the contract, the Purchasers being well 
aware of the Sellers’ disposition, finds no factual support 
in the record, and, on the contrary, the court’s findings 
and conclusions aforesaid are clearly inconsistent with 
both the record and the trial court’s further findings u * * * 
that the title company had not completed its search; and 
* * * the surveyor had not completed his survey.” 

Third Point 

Appellants are entitled to judgment in the total amount 
proven for their loss of bargain and for their special 
damages, there being no legal defense made out either to 
their cause of action or to their proof of damages. 
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ARGUMENT 

L 

The Sellers' Improper Declaration of Forfeiture of the Deposit 
Constituted a Breach, in Law, by the Sellers. 

It is the contention of the appellant-Purchasers that the 
material findings of fact by the trial court were unfounded 
in the record. Moreover, the Purchasers urge that even 
accepting the view of the evidence most favorable to the 
Sellers the trial court misconceived the law applicable 
thereto. Any discussion of these points must begin with 
the contract between the parties. 

The contract for sale of land to the Purchasers is clear 
and unambiguous. By its express terms, which cannot be 
mistaken and which must, therefore, govern the rights of 
the parties, settlement could be required only upon the hap¬ 
pening of two events, neither by itself sufficing. The first 
event was that 120 days from the date of contract must have 
expired (App. 94-95). On the fact that this took place 
there is no dispute in the record. Nor is there any dispute 
that the second required event, completion of the title 
examination and survey, had not taken place (App. 94- 
95). 1 Thus, unless the Sellers could demonstrate that both 
factually and legally they were not required to await the 
happening of the second event, their declaration of for¬ 
feiture was premature, improper and ineffectual to rid them 
of the undesired contract and to free them to accept a more 
attractive offer (App. 38). 

The paramount importance of the second event, comple¬ 
tion of the survey, is revealed when it is observed that the 
price stated in the contract was only an approximate price 
and that both title examination and exact final price were 
dependent upon the results of the survey (App. 92; Find¬ 
ings of Fact “b” and “c”, App. 17). Thus, eliminating for 
the moment all other considerations, it is apparent from the 


l Cf. Sellers’ answer and cross-claim, placing reliance on passage of 120 days 
as constituting default (App. 5-7). 
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record that not only had the time for settlement not arrived 
when the Sellers took their aborting action but, also, that 
settlement would then have been impossible. 

Further, the contract provided that deposit of a deed of 
conveyance should be deemed and construed as good and 
sufficient tender of performance 2 (App. 93-94). The rec¬ 
ord is clear that the Sellers did not comply with that 
provision. If reliance is to be placed on some other 
method of performance, even though the contract pro¬ 
vided the method therefor, or on a supposed absence 
of need in law to perform, it is incumbent upon the 
Sellers to demonstrate the other performance 3 or the 
facts to show that in law there was no need to tender per¬ 
formance. It is the Purchaser’s position that both the con¬ 
tract and the law required a tender of performance, that 
the Sellers did not in any manner tender performance, and 
that neither any facts present in the record nor the law 
excused them therefrom. Having reviewed the more sig¬ 
nificant and relevant provisions of the contract and having 
noted the Sellers’ declaration of forfeiture prior to the 
agreed time for settlement, we may turn to examine the 
applicable law and then to apply the facts of this case to 
that law. 

The general rule concerning the requirement for tender 
of performance between vendor and purchaser in an exec¬ 
utory contract has been stated thus: 

“Where performance by the vendor is the condition 
of the vendee’s promise, the vendor must perform or 
tender performance in order to put the vendee in de¬ 
fault and thereby obtain a ground for forfeiture **'*.” 
55 Am. Jur. y Vendor and Purchaser, Sec. 537. 


2 As illustrated above tender of a deed never became possible for only the 
survey, if completed, could have determined the legal description of the smaller 
tract which the Sellers had contracted to sell out of their larger holding. 

3 The ineffectual, alleged appearance by the Sellers for settlement is dis¬ 
cussed, infra, p. 14-15. 
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Elsewhere it has been said: 

“* * *, generally, when the time set for conveyance has 
arrived, the vendor cannot terminate or forfeit the con¬ 
tract without having tendered a conveyance to the 
vendee.” 134 A.L.R. 1087 (Italics supplied). 

Accordingly, it appears that in the normal course of 
events when the time set for conveyance has arrived, for¬ 
feiture can be declared by the vendor only after tender of a 
conveyance to the vendee to put him in default. If neither 
the time nor the tender is present the vendee cannot be in 
default barring an anticipatory breach by the vendee. How¬ 
ever, the law relating to anticipatory breach, especially 
with respect to contracts for the sale of land, frowns upon 
light and casual declarations of an anticipatory breach and 
narrowly circumscribes the doctrine. 

The Restatement of the Law, 1948 Supplement, Contracts, 
Sec. 318, points out: 

“In the case of (1) of a bilateral contract that has not 
become unilateral by full performance on one side, 
* * * a ny of the following acts, done without justifica¬ 
tion by a promisor in a contract before he has com¬ 
mitted a breach * * # constitutes an anticipatory re¬ 
pudiation which is a total breach of contract: 

(a) a positive statement to the promisee or other 
person having a right under the contract, indicating 
that the promisor will not or cannot substantially per¬ 
form his contractual duties; (Emphasis supplied) 

(b) transferring or contracting to transfer to a third 
person an interest in specific land, goods, or in any 
other thing essential for the substantial performance 
of his contractual duties; 

(c) any voluntary affirmative act which renders sub¬ 
stantial performance of his contractual duties impos¬ 
sible, or apparently impossible.” 

See also Roehm v. Horst, 178 U. S. 1, 44 L. Ed. 953, and 
Bank of Columbia v. Hagner, 26 U. S. 455, 7 L. Ed. 219. 
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If it were to be assumed, contrary to the undeniable evi¬ 
dence in the record concerning the contract provisions and 
the non-completion of title examination and survey, that 
time for settlement had arrived, the Sellers failed utterly to 
tender performance. As has been shown above, the Sellers 
could not have tendered performance if for no other reason 
than that the price could not be established without comple¬ 
tion of the survey. Further, title examination could not be 
completed without a complete survey. Again, the Sellers 
never ordered, prepared nor executed a deed of conveyance. 
Performance by the Sellers could not be tendered without a 
deed and a deed could not be prepared without the descrip¬ 
tion which "was to be provided by the survey. Finally, even 
at the time when it is alleged that they appeared to make 
settlement, a necessary signatory to the unprepared deed 
was absent. Even the trial court did not find that there had 
been a “tender”, but, rather, apparently relying on the 
Sellers’ indefinite visit to the title company, the trial court 
found that the Sellers “offered” to perform. 

Performance of a contract to sell land is accomplished by 
a “tender” of a deed. An “offer” to tender cannot rise to 
the necessary dignity. 

“The word “tender” is usuallv held to mean that 

mi 

the thing offered must be actually produced and placed 
in such a position that control over it is relinquished 
by the tenderer so that the tenderee may reach out and 
lay hold on it.” Kerr v. United States, 71 App. D. C. 
222 at 223; 108 F. 2d 585; citing Ricliey v. Stanley (Tex. 
Civ. App.) 38 S. W. 2d 1104: Linch v. Nebraska B. A. 
Co., 120 Neb. 819, 235 N. W. 456; Kreiss Potassium 
Phosphate Co. v. Knight, 98 Fla. 1004, 124 So. 751. 

Further, to demonstrate the futility of the Seller’s alleged 
gesture, it is enlightening to examine the “offer” of tender. 
It must be borne in mind that the time for settlement had 
not arrived and that if fault lay therein, it was the Sellers’. 
Nevertheless, in complete disregard of local practices, with¬ 
out notification to the Purchasers, their own Agent, or the 


15 


title company, one of tlie Sellers appeared at the office of 
the title company. It surpasses understanding how he could 
in good faith have intended to perform. Had mere coin¬ 
cidence placed the Purchasers there prepared to perform 
and the survey and title results completed and the title 
company’s representatives with all documents in accord¬ 
ance with local practice, could the Sellers have completed 
performance? One of them was not even present. Had the 
absent Seller been present, the survey and title were miss¬ 
ing and therefore, the final price and property description. 
Did this constitute a tender of performance or even an offer 
of tender of performance or a well-calculated gesture, com¬ 
plete with witnesses, upon which to predicate a claimed 
breach by the Purchasers in order to clear the way for the 
acceptance of a better offer? It is respectfully submitted 
that whatever view is taken of the intent, the gesture was 
insufficient in law to constitute a tender of performance 
even had the time therefor arrived. That the time had not 
arrived has been shown and therefore the Sellers’ defense 
to the Purchasers’ suit must rely upon the doctrine of 
anticipatory breach. 

Although the Sellers did not in their pleadings rely upon 
any claimed anticipatory breach and, therefore, should not 
have been given the benefit of such claim, the trial court 
held that the Sellers had been “substantially notified” that 
the Purchasers were not ready to perform and hence, the 
useless act of “actual manual tender” was unnecessary 
“under the facts of this case” (Memorandum, App. 15-16). 
See, also, Findings of Fact “f” and “g”, App. 17-18 and 
Conclusions of Law 1, App. 18. These holdings, findings 
and conclusions relate to a supposed anticipatory breach 
in which case, under the authorities cited above, tender 
would not have been required. This is clear from the trial 
court’s reference to exceptions to the general rule that all 
conditions of a contract must be fulfilled except when per¬ 
formance is excused or it is apparent that the other party 
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would refuse to perforin (Memorandum, App. 15). There¬ 
fore, it becomes necessary to examine the record to discover 
whether there was an anticipatory breach by the Pur¬ 
chasers. 

It has been observed from the “Restatement of Law’ 7 
(cited supra) that to constitute an anticipatory breach there 
must be a positive statement or an affirmative act indicating 
unwillingness to perform or impossibility of performance. 
The otherwise easily misused doctrine permits of no easy 
indefiniteness, veiling other motivations, which would give 
birth to harsh results as in the instant case. The record 
here will be combed in vain for any such positive or affirma¬ 
tive evidence. 

Both a survey and title examination v r ere required before 
settlement could be had or required. The contract was clear 
that the title examination v~ould be ordered by the Sellers 7 
Agent and it wras silent as to viio v’ould order the survey, 
although both parties must agree as to viio w r ould be the 
surveyor. Quite inconsistent with a desire to delay or 
avoid settlement, the Purchasers took the initiative to see 
to it that both were promptly ordered and even stated that 
any surveyor satisfactory to the title company w’ould be 
satisfactory to them (App. 30, 46). There is no evidence in 
the record vilich even attempts to attribute to the Pur¬ 
chasers any hindrance to the completion of the survey or 
title examination. The trial court found that the surveyor 
had not finished for the reason that no one came forward 
to make the necessary financial arrangements (App. 13). 
The surveyor testified first that weather conditions pre¬ 
vented completion (App. 60) and then that the pressure of 
other work, the need to satisfy other clients and “no dis¬ 
cussion of any fee of any kind in this particular job 77 pre¬ 
vented completion (App. 63). Other testimony by the sur¬ 
veyor showed that the title company ordered the work 
done; that he expected to get paid; that the visit of one of 
the sellers to his office confirmed his prior thought that 
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there was no need to complete the survey; 4 and that upon 
his visit the seller had not authorized completion (App. 63, 
66). Whatever the impact of this confused testimony in 
no way did it attribute any failures to the Purchasers. 
Indeed, the only overt act of discouragement was laid at the 
door of the Sellers (App. 63). It is a fair conclusion that 
weather and ground conditions delayed the survey; that 
pressure of other work further delayed it; and that the visit 
of the Sellers successfully avoided further work or halted 
completion. Prior thereto both the Sellers and the Pur¬ 
chasers were content to await completion of the survey and 
there is not any requirement in law that either should have 
pressed for completion. Even if there were such require¬ 
ment the Sellers could hardly ignore their own fault while 
urging that of the Purchasers. Nevertheless, when the Sell¬ 
ers concluded that they could obtain a better price else¬ 
where, they suddenly and completely unilaterally made a 
legally insufficient gesture which they describe as an ap¬ 
pearance for settlement, called off or at least discouraged 
completion of the survey c and declared the forfeiture with¬ 
out (1) notice of settlement to either title company or Pur¬ 
chasers, or (2) execution or tender of a deed of conveyance. 

At no time did the Purchasers by act or statement indi¬ 
cate that they would do other than consummate the con¬ 
tract. The conversations between Ford and Lubar, after 
the 120-day period, amount to nothing more than attempts 
on the part of Ford to force an earlier settlement than that 
provided for in the contract. In the light of the fact 
that the Sellers felt they could get more for the property 
(App. 38) other motivations for the pressure to do an 

4 He offered no explanation of his prior opinion beyond pressure of other 
work and no discussion of a fee. Nor did he even infer that he feared pay¬ 
ment would not be forthcoming or that any request of his with respect thereto 
had been denied or ignored. Certainly no act or word of the Purchasers 
contributed to it. 

5 They offered no explanation of the need to visit the surveyor after there 
had been, in their view, a default on the part of the Purchasers to make 
settlement. 
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impossible thing might be sought. The conversations on 
the part of Lubar showed only a completely proper and 
reasonable desire to await the indispensable results of the 
survey and the title examination. At no time during the 
course of those conversations could Ford’s or Lubar’s 
clients have performed for the reasons which have already 
been made abundantly clear. 

Wherein, then, existed the “substantial” notification 
that the Purchasers were not ready to perform? Apart 
from any considerations of law which are discussed infra, 
an acceptable basis for that finding must be provided or 
judgment must be given in favor of the Purchasers. The 
conversations, upon which the judgment for the Sellers is 
factually dependent, must be carefully examined seriatim. 

In the first conversation they arrived at an understand¬ 
ing of the character of the “straw” party and agreed to 
discuss it several days later (App. 72). In the second con¬ 
versation Lubar, apparently a man of some affairs, pleaded 
that he could not then, at that chance meeting, discuss 
the details (App. 72). In the third conversation Ford 
resurrected the “straw” and Lubar said “they had to 
get some financing”; Ford said he could wait no longer 
or his client would think he was stalling against his 
client’s interests (App. 72). On that peculiar note the 
conversation is alleged to have ended. The question is ir¬ 
resistible: Was there no concern about survey, title exam¬ 
ination, or definitive purchase price? Lubar testified that 
there was no need to ask for additional time to arrange 
financing for the very plausible reason that settlement could 
not have been had (App. 47). 6 The next conversation, as 
related by Ford, was a repetition of the preceding one with 
the exception that Ford then revealed his interest in getting 

<5 Lubar’s request for a larger trust indicates neither unwillingness nor in¬ 
ability to perform (App. 47-48). The conversation in question took place 
about the middle of April, 1951. Only a short time prior thereto and after 
expiration of the 120 days, Lubar had been advised that the survey would be 
completed shortly and a settlement date set. Thereupon, he proceeded to form 
the appellant-corporation on March 30, 1951 and the corporation proceeded to 
ratify the contract (App. 32). 
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the property released from the contract (App. 74). Lubar 
is alleged to have asked for a “ couple of days, . . and 
maybe we can straighten the matter out” (App. 74). The 
final conversation was extremely abrupt. Ford allegedly 
advised Lubar that he, Ford, was losing a client; that he 
would permit no more “stalling”; and that he would do as 
the law required. After silence by Lubar, they hung up 
(App. 74-75). Here, then, is the sum total of the anticipa¬ 
tory breach found by the trial court although not pleaded 
nor made an issue in the case. Here we must find the basis 
for the trial court’s finding that the Sellers were “sub¬ 
stantially notified” that the Purchasers were not ready to 
perform. 

Taken at their face value these conversations establish 
not only willingness but anxiety on the part of the Pur¬ 
chasers to perform. Why else would they, as alleged, have 
sought additional time? They knew they had a good bar¬ 
gain and wanted to keep it. The trial court’s finding of lack 
of readiness is somewhat confusing. Preliminary requisites 
to settlement had not been provided by third parties. The 
corporate appellant was already in existence and had com¬ 
pleted all necessary steps preliminary to its accepting title. 
The Sellers were apparently available for a settlement date. 
Kead with the Memorandum and the findings of fact, 
“ready” must be taken to mean “able” and “able” must 
be related to financial ability. See, Memorandum, App 13; 
Findings of Fact “f” and “g”, App. 17-18; and cf. Concl. 
of Law 1, App. 18. However, nowhere does even Ford 
allege that in their conversations Lubar made a positive 
or any statement of inability to perform. Contrariwise 
those conversations show a real expectation of ability to 
perform. I 

It is evident from the foregoing that as a matter of law 
from the entire record there is not a scintilla of evidence to 
support a finding, such as was erroneously made by the 
trial court, that the Sellers were substantially notified that 
the Purchasers would not perform when the time for per¬ 
formance arrived or at any time. 
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Further, even a substantiated finding of “substantial” 
notification would not suffice to support a conclusion of 
anticipatory breach for the reason that “substantial” is 
less than the “positive” statement required. See Restate¬ 
ment of the Law, supra. Even were the interpretation most 
favorable to the Sellers placed on Ford’s version of his con¬ 
versations with Lubar and on Lubar’s testimony that the 
Purchasers suggested a more favorable trust, the trial court 
would still have been unjustified and entirely in error as a 
matter of law in giving judgment in favor of the Sellers on 
the ground of anticipatory breach by substantial notifica¬ 
tion that the Purchasers were not “ready” to perform. A 
cogent illustration is offered by the Restatement in the 
following language: 

“4. A and B enter into a contract to sell and buy goods. 
Before the time for performance arrives, A says to B, 
‘I doubt whether I shall be able to perform, and indeed, 
the way prices are going, I doubt whether if I am able 
I shall care to do so.” A has not committed an antici¬ 
patory breach of contract, and B cannot maintain an 
action without tendering performance. When that time 
arrives, however , if A does not perform, B can main¬ 
tain an action without tendering performance, unless 
A has manifested a willingness to perform the contract 
before B has materially changed his position.” Re¬ 
statement of Law, Contracts, § 318, Illustration 4. 
(Italics supplied). 

Similarly, relying on the decision of the Supreme Court 
of the United States to the same effect in United States v. 
Samuel S. Smoot, 15 Wall. 36, 21 L. Ed. 107, the Supreme 
Court of Florida, in Slaughter v. Barnett, 114 Fla. 352,154 
So. 134. 102 A.L.R. 1073, held: 

“The better ride, and the one which we think should 
obtain in this jurisdiction, is that a mere statement by 
the vendor before the date fixed in the contract for him 
to perform that he does not intend to carry out his 
agreement does not give to the vendee an immediate 
cause of action and entitle him to bring an action at 
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once as for a breach of the contract, unless the antic- 
patory breach is accompanied by some fact which shows 
a direct, unequivocal, and absolute purpose to breach 
the contract amounting in substance to an actual 
breach” (Italics supplied). 

Not only was the trial court’s finding of substantial notifi¬ 
cation of inability to perform entirely lacking in support in 
the record, but even if there were grounds to find that the 
Sellers were in doubt with respect thereto, it would not 
suffice to justify the forfeiture of the deposit. The law is, 
beyond dispute, that an anticipatory breach must be evi¬ 
denced by a positive, unequivocal statement that the prom¬ 
isor will not perform and to give rise to an immediate cause 
of action it must be coupled with some fact showing a direct, 
unequivocal and absolute purpose to breach the contract 
amounting in substance to an actual breach. 

In the instant case the converse is, however, true. The 
Purchasers were notified that the Sellers could obtain a 
better price of the property and wanted to be released from 
the contract (App. 38). Coupled with the fact of a direct, un¬ 
equivocal, and absolute purpose to breach the contract, viz., 
the declaration of a forfeiture without any cause, this 

amounted in substance to an actual breach of contract bv 

•> 

the Sellers and not the Purchasers. 

There being no anticipatory breach on the part of the 
Purchasers, the Sellers, therefore, could not declare a for¬ 
feiture without their first having proffered settlement, 
which they were unable to do without survey and title 
report, by tendering a deed of conveyance as required by 
the sales contract w r hich defined performance. (Par. 9, 
Sales Contract, App. 93). 

Further, the law is clear that assuming both parties to 
the contract neglected to complete performance but their 
conduct was such as to keep the contract alive, neither could 
avoid the contract without a tender of performance. Nelson 
v. Fernando Nelson & Sons, 5 Cal. (2d) 511, 55 P. (2d) 859. 

From these arguments and authorities it follows that the 
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Sellers’ improper declaration of a forfeiture of the deposit 5 *' 
constituted a breach, in law, by the Sellers entitling the 
Purchasers to recover damages. 

n. 

The Court's Findings and Conclusions Are Inconsistent Within 
Themselves and Are Unsupported in the Record. 

The trial court found as a fact il * * * that the title com¬ 
pany had not completed its search and * * * the surveyor 
had not completed his survey.” Both title and survey were 
required under the terms of the contract before the pur¬ 
chase price of the property could be computed, the court 
having found the contract price to be approximate (App. 
17; see also App. 92), and before a deed to the property 
could be drawn. During the period from the date of 
the signing of the contract to the date of the Sellers’ 
calling off completion of Menard’s survey and the ap¬ 
pearance of the Sellers at the title company, the Pur¬ 
chasers did no act or thing designed to slow down or stop 
either the continuation of the title search or the completion 
of the survey. The title company witness stated that the 
survey was needed in order to complete the title and the 
surveyor had apparently temporarily stopped work on the 
survey, through no fault of the Purchasers. There was 
nothing in the conversations between Ford and Lubar, 
taking the view most favorable to appellants, that would 
indicate that the Purchasers would not perform their con¬ 
tract, if, as and when title and survey were completed. 

It is, therefore, impossible to reconcile the foregoing quoted 
statement from the trial court’s findings with its further 
findings that* the Sellers were substantially notified that 
the Purchasers were not ready to perform their obligation 
under the contract, and that the Sellers were ready, willing 
and able to perform. Without the completion of the sur¬ 
veyor’s data in writing, necessary to prepare a deed, con¬ 
taining a metes and bounds description computed from a 
survey, to be tendered at a settlement time called for such 
purpose, how could the trial court find the Sellers ready, 
willing and able to perform on their part! 


r 


23 

The trial court can neither make a new contract for the 
parties nor change the provisions of an existing one. By 
the terms of the existing contract it was provided that a 
settlement would be had when title and survey were com¬ 
pleted, that performance of settlement on the part of the 
Purchasers could be manifested by the deposit of the cash 
payment, and performance by the Sellers could be mani¬ 
fested by the deposit of the deed of conveyance. The parties 
therefore provided for their own manner and form of 
settlement. There being no anticipatory breach of contract 
on the part of the Purchasers, as heretofore shown, the 
trial court erred in holding, in substance and effect, that 
the agreed mode of performance by the parties was unnec¬ 
essary or waived, and that the Sellers rightfully declared 
a forfeiture although not in compliance with the contract 
obligations imposed upon them respecting the mode of 
performance. 

EL 

Appellants Are Entitled to Judgment in the Total Amount 
Proved for Their Loss of Bargain and for Their Special 
Damages. 

The purchasers proved (1) damages for loss of bargain 
in the sum of $128,000.00 7 8 ; and (2) special damages in the 
sum of $6,002.00, s a total of $134,002.00. 

As no defense, cognizable in law, was offered by appel¬ 
lees to meet the main legal issues raised and the facts 
proved by Purchasers, and, as no evidence was offered by 
appellees to refute the damages proved as aforesaid, the 
trial court, as a matter of law, the evidence of the Pur¬ 
chasers being reasonable and credible, could not reject it 
but had to accept it and it became the law of the case. 

See: 

Kelly v. Jackson, 6 Pet. 622, 8 L. Ed. 523; 

George v. Capital Traction Co., 54 App. D. C. 144; 295 F. 

965; ! 

7 Quiclc v. Pointer, 88 U. S. App. D. C. 47; 186 F. 2d 355. 

8 This included the deposit of $5,000.00, cost of title report, surveyor^ 
charge, cost of plats, surveys and photostats, and appraisals (App. 40-41, 92). 
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Stone v. Stone, 78 U. S. App. D. C. 5, 136 F. 2d 761; 
Walker v. Warner, 31 App. D. C. 76; 

Brown v. Peterson, 25 App. D. C. 359; 

Perlman v. Chal-Bro, 43 A. 2d 755; 

Olessoff v. Osbourn, 47 A. 2d 514. 


CONCLUSION 

For the reasons discussed and argued herein, the action 
of the trial court in entering judgment for the appellees 
was error, and the judgment should be reversed with direc¬ 
tion to enter a judgment in favor of the appellants in the 
uncontradicted amount of the damages proved below to¬ 
gether -with interest and the costs of this action. 

Respectfully submitted, 

H. Max Ammerman 
Harold J. Nussbaum 
Charles P. Liff 
Attorneys for Appellants 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee, the questions are: 

i 

No. 12,151 

1. Whether, in the District of Columbia, pursuant to a 
contract for the sale of real estate, the time for settlement 
having expired, the purchaser having failed to obtain a title 
examination and survey, the purchaser having substantially 
notified the sellers of non-performance on its part, the pur¬ 
chaser having failed to tender the purchase price; and the 
sellers being ready, willing, and able to perform, and the 
sellers having made a tender of performance, it was proper 
for the sellers to declare a forfeiture of the deposit. 

No. 12,154 

1. Whether the agent, who procured a contract of sale of 
real estate, and the purchasers were not ready, willing, and 
able to perform, and where the sellers declared a forfeiture 
of the deposit placed by the purchaser with the agent, such 
agent is entitled to more than one-half of the deposit 
pursuant to the provisions of the contract. 
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COUNTER-STATEMENT OF THE CASE 
The appellee will adopt the Statement of the Case of 
Appellant Thomas J. Fisher and Co., Inc., with certain ex¬ 
ceptions and amendments, as hereafter stated. The “State¬ 
ment of the Case” of appellant Anne Burke and River 


1 




2 

Road Development Corporation contains too many argu¬ 
ments and conclusions to enable it to be a concise statement. 

Appellee desires to amend and correct as follows: 

Upon the occasion of the agent obtaining authorization to 
sell, the agent received from the seller a detailed plat show¬ 
ing the exact area, dimensions, etc. of the property in ques¬ 
tion ; and that such a plat was shown and seen by Mr. Lubar 
on behalf of the plaintiffs (JA 24, 44, 83, 89, 90.) 

With respect to the ordering of title search, there is a 
conflict of testimony. Mr. Lubar testified that he ordered a 
title search within one to three weeks after the date of the 
contract (JA 31), while Mr. Edward Kimelblatt testified 
that the records of the title company indicated that a title 
search was ordered on December 4,1950 (JA 67). The same 
situation is found with respect to the ordering of the survey 
(JA 46, 47, 60, 62, 63). 

On May 25, 1951, the seller and others visited the title 
company for the particular purpose of signing a deed and 
for making settlement (JA 76, 79, 80, 81, 85, 88). 

The sentence on Page 4 of Appellant Fisher’s Brief com¬ 
mencing with “Significantly ... ” is not adopted by the 
appellee, since same is a conclusion. 

SUMMARY OF ARGUMENT 

1. The seller, in visiting the title company for the purpose 
of making settlement and being ready, willing, and able to 
make settlement, made a good and valid tender of per¬ 
formance. 

2. The purchaser, having delayed the settlement beyond 
the time specified and having substantially notified the seller 
of its non-performance, was in default. 

3. Time being of the essence, the purchaser was duty 
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bound to have the title examined and the survey made in 
accordance with the terms of the contract. 

4. Damages cannot be recovered by the party in default, 
and the trial court is not bound by the testimony of an 
expert as to value. 

5. An agent is not entitled to a full commission unless he 
procures a purchaser who is ready, willing, and able to 
perform. 


I 

The seller, in visiting the title company for the purpose 
of making settlement and being ready, willing, and able to 
make settlement, made a good and valid tender of per¬ 
formance. I 

It has been the contention of the appellants that no actual, 
physical tender was ever made on behalf of the sellers; and 
therefore the breach was by the sellers. They argue that 
no tender of the deed of conveyance was made by the seller, 
although the evidence is clear that the sellers endeavored to 
effect settlement on May 25,1951 when they visited the title 
company for that purpose (JA 76, 79, 80, 81, 85, 88). 

In the case of Taylor v. Longworth, 14 Peters 172, 10 
L. Ed. 405, the Court stated with respect to the duty of 
actually preparing and tendering of the deed: 

j 

“The local practice in a case of this sort ought cer¬ 
tainly to constitute the proper guide in the interpreta¬ 
tion of the terms of the contract .’* 

i 

It is well known that the practice in the District of Co¬ 
lumbia is for the purchaser to request an examination of 
title, since same is for his protection; and for the purchaser 
either to prepare the necessary deeds or to have such pre¬ 
pared for him by a title company, or on his behalf by an 
attorney. Indeed, the contract between the parties was 
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so construed by the trial judge, who stated: 

“Expenses usually charged against the purchaser in 
a real estate sale are the preparation of the deed and 
deed of trust, the title search, settlement costs, record¬ 
ing the deed and deed of trust, adjustment on taxes, 
insurance, and notary fees. In the present case, the 
contract itself provided that 1 Examination of title, tax 
certificate, conveyance, notary fees, state revenue 
stamps if any, and all recording charges, including 
those for purchase money trust, if any, are to be at 
the cost of the purchaser, who hereby authorizes the 
undersigned agent to order the examination of title. 7 77 
(JA 15) 

There has been no showing by the appellants that at any 
time was such a deed prepared on their behalf for the 
signature of the appellee. There has been no showing, even 
at this date, that such a deed is ready for execution. As a 
matter of law, it is not necessary that the vendor or seller 
should actually, physically tender a deed; and this Court 
stated in the case of Hazleton v. DeLuc, 10 App. D.C. 379, 
that it was sufficient that he was able and ready to do so 
within the time specified. In the above case was cited the 
case of Phillips and Company v. Seymour, et al, 91 U.S. 664, 
650. The Court said: 

“This decision is to the point that an actual tender 
is not always necessary, but that readiness and willing¬ 
ness suffice under some circumstances. 77 

And still citing the case of Loud v. Pomona Land and Water 
Company , 153 U.S. 564: 

“An allegation and offer of readiness and willingness 
to convey upon receipt of the purchase money was suf¬ 
ficient to enable the vendor to maintain an action for 
the purchase money and an actual tender of deed was 
not necessary. 

Further, in the case of Decatur Corporation v. Friedman, 
39 F. Supp. 696, affirmed 77 U.S. App. D.C. 326,135 F.2d 812, 
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this Court upheld and affirmed the charge to the jury as 
being correct where the trial judge stated: 

“It is necessary ... to show that the railroad com¬ 
pany, acting through its duly authorized officers, was 
ready, able, and willing to convey good title . . .V 

It can be readily seen that the appellee herein made good 
tender, even though not required. They were, from the evi¬ 
dence and the finding of the trial judge, ready, willing, and 
able to make the necessary tender. Nor did the appellant 
submit any evidence of legal sufficiency to explain why 
settlement was not effected by the parties. The purchaser 
could have, at the time of the declaration of the forfeit, 
made a tender of the purchase price and thus perhaps saved 
his position. 

II 

j 

The purchaser, having delayed the settlement beyond the 
time specified and having substantially notified the seller of 
its non-performance, was in default. 

There was sufficient evidence for the trial judge to find 
that the delay of settlement beyond the time specified was 
occasioned by the purchaser-appellant. There was testimony 
by Mr. Lubar that no request for settlement had been made 
until May 25, 1951 (JA 33, 97). This witness, on behalf of 
the purchaser, further stated that no tender was ever made 
on behalf of the sellers (JA 35, 38), but that there was some 
discussions with Mr. Ford with respect to changes in the 
manner of settlement, and with respect to the trust to be 
placed on the property by the purchaser. These conversa¬ 
tions took place on or about May 25, 1951. (JA 38). ; 

Mr. Ford, on the other hand, testified on behalf of the 
sellers that he endeavored to locate Anne Burke, the pur¬ 
chaser, approximately 125 days after November 22, 1950, 
which would be about April 1, 1951, and that he had a num- 
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ber of conversations with Mr. Lubar from April 1, 1951, to 
May 25, 1951 (JA 71); and that these conversations re¬ 
quested further time for the purchasers in order to arrange 
financing (JA 72, 74). Finally Mr. Ford resolved, after 
visiting the title company and the surveyor on May 25, 1951 
(JA 75, 76, 77), that the purchasers were not in a position 
to make settlement, and declared a forfeiture. 

. The law is too well settled to burden this Honorable Court 
with citation of authorities on the question of overruling a 
trial judge sitting as the trier of the facts unless such judge 
acts arbitrarily or abuses his discretion. 

It is evident that the trial court very carefully and 
meticulously questioned all the evidence before him, the 
facts surrounding the evidence, and the testimony and 
demeanor of the witnesses before reaching his decision. 
The trial judge acted properly in considering the evi¬ 
dence with respect to the cause of delay in not making 
settlement. 

There is no doubt that a party who does not perform his 
part of a bargain is not entitled to prevail. In the case 
of Wynkoop v. Shoemaker , 37 App. D.C. 258, the Court 
stated that failure on the part of the plaintiff to prove com¬ 
pliance or a tender of compliance with his part of the con¬ 
tract, was fatal to his right to recover the deposit. The case 
of Sabghir v. Ginsburg, 51 A 2d 309, is even more to the 
point. In this case, the purchaser notified the seller that he 
could not go through with the contract, and the seller resold 
the property. Settlement was to be had within 45 days; and 
four months after the signing of the contract, the purchaser 
filed suit. The Court held as follows: 

“We think it clear that when the seller was notified 
by appellant (purchaser) that he was unable to com¬ 
plete the transaction and would not go through with 
the contract, the seller was not required to make any 
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tender of performance, but was at liberty to treat the 
contract as breached and declare the deposit forfeit.” 
(MacNamee v. Herman, 60 App. D.C. 295, 53 F.2d 
549). 

The Court went on to say: 

“Without some proof that the seller, within the time 
specified for the performance, was not able, ready, and 
willing to perform, the appellant (purchaser) has no 
standing to recover a deposit made by him on a contract 
which he refused to perform.” 

A like situation occurs in this case. The seller was ready, 
willing, and able to perform, but the purchaser did not 
comply with the terms of the contract; and as a matter of 
fact, after it was discovered who was acting on behalf of 
the purchaser, no tender of performance was made within 
the time specified, nor can the appellant camplain that its 
agent failed to order the title survey, and to have same com¬ 
pleted. For in the case of Jaeger v. O y Donoghue, 55 App. 
D.C. 383, 6 F2d 686, Cert, denied; O’Donoghue v. Jaeger, 
46 S. Ct. 103, 269 U.S. 577, 70 L. Ed. 421, an agent of the 
plaintiff did not carry out the provisions of the contract 
and the plaintiff sat back and allowed the time for per¬ 
formance to expire and then asked for specific performance. 
He signed no notes, tendered no money, and made no move. 
The court held that he was required to perform strictly and 
to make a tender before asking the court for specific per¬ 
formance. The court went on to say: 

i 

“Where a specified thing is to be done by one 
party as the consideration of the thing to be done by 
the other, it is undeniably the general rule that the 
covenants are mutual and are dependent if they are to 
be performed at the same time.” 

In the same Jaeger case, the Court stated: 

“However the defendants actions might have op- 
. .. erated to defeat his right to enforce specific perform- 




8 

ance, they in no respect relieve the plaintiff from his 
obligation to make a full tender of performance before 
the expiration of the 60-day period.” 

No matter how the appellants endeavor to point out a 
default on the part of the appellee, it can be readily seen 
from the aforementioned citations and from the facts as 
developed by the testimony during the trial, that the only 
default was on the part of the appellants. 


Time being of the essence, the purchaser was duty bound 
to have the title examined and the survey made in accord¬ 
ance with the terms of the contract. 

The contract in question (Plaintiffs 1 Exhibit No. 4) 
(JA 92), Section 12, contained the following language: 

“Within 120 days from the date of acceptance hereof 
by the seller, or as soon thereafter as a report on the 
title can be secured and/or surveyed as required, the 
seller and purchaser are required and agree to make 
full settlement in accordance with the terms hereof.” 

Section 11 of the same contract states: 

“Examination of title, tax certificate, conveyancing, 
notary fees, state revenue stamps, if any, and all re¬ 
cording fees, including, if any, those for purchase 
money trust, if any, are to be at the cost of the pur¬ 
chaser, who hereby authorizes the undersigned agent 
to order the examination of title, etc.” 

It will be recalled that the testimony disclosed that the 
Realty Title Company received an order for the title search 
on December 4, 1950 (JA 67), although Mr. Lubar in his 
direct examination testified that he did not order the title 
search himself, but did check with the title company from 
one to three weeks after the date of the signing of the con¬ 
tract (November 22, 1950), and directed the title company 
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j 

to proceed with the title and survey. At no time after this 
period or before or after the date necessary for settlement, 
did the appellant do anything with respect to obtaining the 
examination of title or completion of survey. It is a well 
settled rule that in real estate contracts, the time fixed for 
performance is deemed the essence of the contract. 58 Am. 

Jur. 587 states as follows: 

“It is now generally, if not universally, admitted 
that time may be properly made the essence of a con¬ 
tract ; and where this is done, it is binding on the parties 
not only at law but in equity as well. ,, 

In the case of the Bank of Columbia v. Hagner, 1 Peters 
(U.S.) 455, 7 L. Ed. 219, the Supreme Court used the specific 
language that: 

“The time fixed for performance is at law deemed 
the essence of a contract .’ 9 

In Soldano v. Holmes, 60 A. 2d 535, the case arose because 
of a dispute as to the time of settlement. The contract con¬ 
tained the usual provision that settlement was to be made 
within 30 days of the date of acceptance by the owner, or 
as soon thereafter as a report on the title can be secured. 

The opinion of the Court was that: 

“It is undoubtedly the general rule that the time 
fixed for performance in actions at law is deemed of 
the essence of the contract.” 

With respect to the instant case, it will be recalled that 
on May 25, 1951, the appellee visited the Realty Title Com¬ 
pany and endeavored to make settlement. In 55 Am. Jur. 
754, Paragraph 325, it is stated: 

“If at the time and place for the delivery of the 
deed, the vendor was present prepared to make a de¬ 
livery and to have tendered the deed but for the 
evasion of the purchaser, this is equivalent to a tender. 



10 

And it is further stated that: 

“If the purchaser, prior to the date for the delivery, 
announces his refusal to perform, this dispenses with 
the necessity for a tender of a deed as a prerequisite 
to an action for breach of contract; provided that the 
vendor was in fact able and willing to perform at the 
required time; for to require a tender in such a case 
would require the vendor to do a vain and useless thing. 
If the purchaser requests the vendor to delay the de¬ 
livery of the deed, he cannot assert that the vendor 
* was in default in failing to deliver at the time speci¬ 
fied.’ J 

From the foregoing, it can be readily seen that time was 
of the essence in this contract, and that the appellants them¬ 
selves were neglectful in their duty to make settlement at 
the time specified. 

With respect to the survey necessary, the testimony of the 
surveyor was that he first received the order to commence 
the survey some time in January (1951) (JA 62, 63); and 
although the importance of the survey was stressed upon 
the surveyor, only 60 per cent of the work was completed 
on May 25, 1951, the date of the declaration of the forfeit. 
(JA 63). It is the contention of the appellee that it was 
incumbent upon the appellant within the terms of the con¬ 
tract to order the survey immediately after November 22, 
1950; and further, to see that such survey was completed 
within a reasonable time. Failure on the part of the appel¬ 
lant to order the survey commenced until January of 1951 
is not, it is respectfully submitted, prompt action. 

IV 

Damages cannot be recovered by the party in default, 
and the trial court is not bound by the testimony of an 
expert as to value. 

With respect to damages, it is elementary that if the ap- 
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pellee is not at fault, the appellant can make no recovery. 
The appellants claim that they are entitled to damages as 
a matter of law because of the testimony of their experts. 
The first expert being Mr. Lubar who claimed to represent 
or to be part of the corporation to purchase (JA 27, 28, 32, 
34). The other expert, Mr. Luchs, could possibly be in¬ 
fluenced by a fee to be received for his testimony. The 
trial court is not bound by the testimony of an expert, and 
it is certainly never binding when it is inconsistent with 
other evidence in the case. Mr. Donovan, the appellee, testi¬ 
fied that the value of similar land in the area of the land in 
question on March 22, 1951, was 30 cents per foot (JA 87). 
He further testified that he owned other land in this area 
(JA 85), that he had been in business in the area repre¬ 
sented by the property in litigation for some sixteen years 
(JA 86); that he owned other property besides the property 
in litigation (JA 86), and that he bought and sold property 
over a period of years in the particular area (JA 86). As 
between the conflicting or inconsistent testimony, the trier 
of the facts was the one to decide. 

In the case of Urciolo v. Sachs, 62 A 2d 309, the Court 
stated: 

i 

“To establish market value, the appellant relies not 
only on the sales but also on expert testimony. The 
experts were himself and Thomas. Of course, appel¬ 
lant’s tesimony was subject to close scrutiny because of 
his interest;.. . Rarely is expert testimony as to value 
binding on the trier of the facts, and it is never binding 
when inconsistent with other evidence in the case.” 
See Murray v. U.S., 76 App. D. C. 179; 139 F.2d 442. 

It must further be recalled that the appellants in Count 
2 of their original complaint (JA 4) acquiesced in the action 
of the appellee and merely requested the return of the de¬ 
posit. Likewise in Count One of the same complaint, the 
appellants merely requested the return of the deposit. It 
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was not until June 4, 1953, that the appellant purchaser 
amended the complaint to include a count for damages 
(JA 10). The contention that the appellants are entitled to 
judgment in the total amount proven for their loss of 
bargain, and special damages, cannot be maintained. 

V 

An agent is not entitled to a full commission unless he 
procures a purchaser who is ready, willing, and able to 
perform. 

With respect to the commission to be earned by the ap¬ 
pellant agent, the contract is very specific. Section 13 of 
the contract (Plaintiff’s Exhibit No. 4, JA 95) is as 
follows: 

“13. The entire deposit shall be held by Thomas J. 
Fisher and Company, Inc., Agent, until settlement here¬ 
under is made, or until the deposit is forfeited. In 
the event of the forfeiture of the deposit, the Agent 
shall retain one-half thereof as a compensation for its 
services, and shall pay to the seller the remaining 
one-half of the forfeited deposit.” 

The finding by the trial judge that the purchaser forfeited 
permits the agent to retain one-half of the deposit, and 
there is no question that the seller declared the forfeiture. 

The agent had considered itself a mere stakeholder and 
refused to honor the demand of the seller for one-half of 
the deposit unless or until shown that a proper tender of 
the deed had been made (JA 14). In its pleading prior to 
trial, the agent had maintained that position, and it was not 
until after the trial that the trial judge found that the agent 
had changed its position from that of being a mere stake¬ 
holder to that of supporting the contentions of the pur¬ 
chaser. This change in position is obvious. By supporting 
the position of the purchaser, there was a possibility of earn¬ 
ing 5 per cent of $190,000.00 (or $9,500.00), rather than 
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$2,500.00 as one-half of the amount in forfeit. Since there 
is no doubt that the purchaser procured by the agent was 
not ready, willing, and able to perform the terms of the 
contract, the agent cannot receive full commission. 

CONCLUSION 

It is respectfully submitted that the judgement of the 
United States District Court for the District of Columbia 
was proper and should be affirmed. ! 

Respectifully submitted, 

i 
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United States Gout of Appeals 

For the District of Columbia Circuit 


No. 12,151 


Anne Burke and River Road Development Corp., 

Appellants, 

vs. 

Thomas J. Fisher and Co., Inc. and Leo F. and Catherine 

Donovan, Appellees . 


Appeal from the United States District Court 
for the District of Columbia 


Petition for Rehearing in Banc or in the Alternative# 
for Rehearing Before the Division of the Court 


JURISDICTIONAL STATEMENT 

The Act of June 25, 1948, c. 646, 62 Stat. 871, 28 TJ. S. 
C. A. 46(c), establishes the power of this Court to grant 
a rehearing in banc. Cf., Western Pacific R. Corp. v. West¬ 
ern Pacific R. Co., 345 U. S. 247. See, also, Chief Judge 
Stephens, “Shop Talk Concerning the Business of the 
Court” (Journal of the Bar Association of the District of 
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Columbia, March 1953, Vol. 20, pp. 103-110). Exile 26(a), 
General Rules of the United States Court of Appeals for 
the District of Columbia Circuit, provides for petition for 
rehearing. 

JUSTIFICATION FOR REHEARING IN BANC 

In “Shop Talk Concerning the Business of the Court’’, 
supra, Judge Stephens indicates that a rehearing in banc 
is warranted in cases involving a question whether a deci¬ 
sion of the court should be overruled or a question of 
extraordinary public importance. The instant case pre¬ 
sents both of these questions. The “per curiam” opinion 
of the Division of the Court affirming the decision of the 
District Court is completely devoid of any comment on the 
law despite the existence of a real and basic question as 
to the law concerning anticipatory breach of real estate 
contracts and other contracts, presented by a record un¬ 
encumbered by factual issues. 1 With respect to this ques¬ 
tion this Court said only that the decision of the trial court 
will not be disturbed. Thus, it overrules, in effect, previous 
decisions of this Court and throws into complete uncer¬ 
tainty the law concerning anticipatory breach of contracts 
as it affects the District of Columbia. Inasmuch as the 
contract here in issue concerned land in Maryland, the de¬ 
cision also has an unsettling effect on the law in a neigh¬ 
boring State, the adjoining areas of which lie within the 
metropolitan economic market. If it be deemed that the 
question does not warrant a hearing by the Court in banc 
then the question should be reconsidered by the Division 
of the Court and the parties given the benefit of the 
Court’s comments for the guidance of the Bar, the real 
estate profession, investors in real estate and the general 
business community. 


1 The record contains no evidence which in any view of the applicable au¬ 
thorities, can be held to constitute anticipatory breach. 
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QUESTION PRESENTED 

Where the record shows: (1) that a contract for sale 
of a part of a larger tract of land made clear provision 
requiring settlement only after completion of title exami¬ 
nation and survey upon which depended the description 
of the land and computation of the price; (2) that, without 
the purchasers’ fault, the survey and title examination 
had not been completed; (3) that there was no evidence of 
anticipatory breach; and (4) that a deed was not and 
could not have been tendered in the absence of the survey, 
could the sellers, nevertheless, declare a forfeiture of the 
deposit and should this Court overrule pre-existing deci¬ 
sions in a most important field of contract law by a “per 
curiam” decision barren of any comment or explanation? 

STATEMENT OF CASE FOR REHEARING 

The Appellants rely upon the “Statement of the Case” in 
the brief for Appellants in this Court. However, in order 
briefly to summarize the pertinent facts the following state¬ 
ment is made: 

The case arose from a contract for the sale of land by the 
Appellees, Donovan, to the Appellants. The Fisher cor¬ 
poration acted as broker. The contract provided for the 
sale of part of a tract of land containing 27.5 acres. The 
part to be sold, “14.6 acres more or less”, was only roughly 
described. Its precise limitations were to be determined 
by a survey to be made by a surveyor acceptable to the 
parties to the contract. The contract price was 30 cents 
per square foot and the total price was to be computed by 
the surveyor. A tentative price was stated and a deposit 
of $5,000.00 made. Settlement date was contingent: 120 
days after contract “or as soon thereafter as a report 
on the title can he secured if promptly ordered, and/or 
survey, if required . . .”. 

The title examination was promptly ordered and the Ap¬ 
pellants took the initiative to obtain approval of the sur¬ 
veyor who was then retained. There is no question raised 
with respect thereto. As a result of inclement weather and 
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ground conditions the survey was not completed during 
the 120 day period. The record is clear that neither party 
requested settlement at the expiration of that period. In 
the absence of the survey, title examination had not been 
nor could it be completed so as to describe the property to 
be sold. The price had not been, nor could it be, computed. 
The surveyor testified that after a visit from the Appel¬ 
lees, Donovan, and their attorney there was no need to 
proceed. 

Lubar, attorney for the Appellants’ testified that there 
had been no need to request delay in settlement because 
neither party could have settled in the absence of the sur¬ 
vey and title examination; that at no time was a request 
for settlement made or a date fixed; that when Appellees’ 
attorney indicated that the contract provided for a 120 day 
period, he told Appellees’ attorney that there could not be 
a settlement until the survey was completed and that upon 
advice of the amount required he would be glad to set a 
settlement date; that even after receipt of the letter de¬ 
claring a forfeiture of the deposit, he, Lubar, requested the 
fixing of a time for settlement and stated that the pur¬ 
chasers were ready, able and willing to perform but the 
Appellees’ attorney said they had received a better offer. 

Concerning these conversations the Appellees’ attorney 
testified that there were five in all, to the following total 
effect: 

1. The first conversation was alleged to have taken place 
125 days after the contract date. Sellers’ attorney (Ford) 
called appellants’ attorney (Lubar) and asked for Anne 
Burke. Lubar told Ford that Anne Burke, a straw party, 
was his secretary and that Ford could talk to him. Ford 
said that the time to settle had passed. Lubar asked him 
to wait a few days to discuss it and Ford agreed to discuss 
the matter. 

2. Five or six days later when they met in the street, 
Ford raised the subject again. Lubar said that he did not 
have time at that time to go into the details. 
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3. The third conversation occurred some seven to ten 
days later. Ford asked Lubar what Burke was going to 
do. Lubar said that they had to get some financing. Ford 
asked 4 ‘Who’s got to get financing?” and Lubar said “We 
have to get financing.” Ford then told Lubar that he 
could not wait any longer because he would lose a client 
by reason of the stalling against his interest. The con-- 
versation ended there. 

4. The next conversation, by telephone, took place some 
time in the first part of the month of May. Ford told 
Lubar that he could not wait any longer; that he was be¬ 
ing stalled too far; that he was not interested in any 
financing or money that had to be raised; that he was 
merely interested in getting his client’s property released. 
Lubar asked him to -wait a couple of days and maybe it 
could be straightened out. 

Ford then testified that he waited “A little more than 
a couple more days” and with respect to the fifth and 
final conversation, the totality of the record is as follows: 

5. Q. And what was that conversation, sir? 

A. I told him then that— 

The Court: May 5? 

The Witness: A few days before May 25, 1951. And 
I told him that I was losing a client, and couldn’t take 
his stalling any more, and that we would do what 
the law required to do, and then we hung up. 

At no time was the survey or the title examination or 
price computation completed. 

The record fails to disclose that the Appellees ever set 
a settlement date or asked the title company to do so. 
Although it was alleged that after the last conversation 
one of the Appellees appeared at the title company, there 
had been no request for, or possibility of, preparation of 
a deed. Moreover, one of the necessary signatories did not 
even appear at the title company. One of the Appellees 
and their attorney then visited the surveyor and he con¬ 
cluded from the visit that there was no need to complete 
the survey. The declaration of forfeiture followed. 
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In the trial court the Appellants sought specific per¬ 
formance of the contract or damages for loss of bargain, 
return of the deposit and special damages.- The Appel¬ 
lees’ cross-claim relied upon the failure to settle within 
120 days as a breach of the contract. 

In finding for the Appellees and while finding that 
neither survey nor title examination had been completed 
the trial court held: that there had been a breach by the 
Appellants upon failure to settle at the expiration of the 
120 days; that the Appellees had been “substantially noti¬ 
fied” that the Appellants were not ready to perform; that 
the Appellants had not met their burden of proof; that 
the forfeiture was proper; and that tender of performance 
on the part of Appellees was unnecessary. Despite the 
absence of completed title search or survey, the court be¬ 
low went on to conclude that the Appellees were ready, 
willing and able and offered to perform the contract. 

After hearing oral argument the three judge court issued 
a per curiam decision which, insofar as it related to the 
issue presented by the Appellants, said: 


• * • We see no reason to disturb the judgment of 
the District Court. 


Affirmed. 


This Petition follows. 

SUMMARY OF ARGUMENT 

The contract provided for settlement in 120 days or as 
soon thereafter as survey and title examination were com¬ 
pleted. Through no fault of the Appellants they were 
never completed. The decision of the trial court must rest 
upon an anticipatory breach. However, even accepting the 
Appellees’ attorney’s report of the conversations had with 
Lubar they may be searched in vain for any statement 
which, under the law, could be held to constitute antici¬ 
patory breach. The trial court’s finding, that the Appel¬ 
lees were “substantially notified” that the Appellants 
were not ready to perform is utterly inconsistent with its 
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further finding that the survey and title examination had 
not been completed, inconsistent with the undeniable 
facts established by the record, and entirely insufficient to 
support its decision. There had not been and could 
not have been a tender of a deed for two reasons: 
(1) the survey which was necessary to describe the portion 
of the larger acreage to be sold was lacking and price com¬ 
putation lacking, and (2) only one of the sellers appeared 
at the title company and then without notification to any¬ 
one. Under the circumstances, there having been no 
anticipatory or other breach, the declaration of forfeiture 
of the deposit was improper. 

Despite what appeared to be a strong case for the Ap¬ 
pellants and certainly a case which presents important 
questions of law relating to the performance of real estate 
and other contracts, the determination of the Division of 
the Court does not discuss, comment upon or even mention 
them. While appearing to reach a conclusion on the law 
different from that set forth in the decisions and other au¬ 


thorities, no reason, guidance or even definitive statement 
is offered. The consequence is the unsettling of a most 
important field of contract law. For the guidance of the 


Bar and the interested community this unsettled state 


the law should be quieted. 


ARGUMENT 

The court below found that the events without which 
there could not have been settlement—to wit, completion 
of the survey and title examination—had not occurred. 
The declaration of forfeiture could not, then, be based 
upon a failure to settle. The trial court predicated its de¬ 
cision upon a finding that the sellers had been “substan¬ 
tially notified’’ that the purchasers were not ready to per¬ 
form their obligations under the contract. The only evi¬ 
dence in the record, which under any view, can be related 
to that finding concerns the conversation between the at¬ 
torneys for the respective parties. Those conversations 
do not, even interpreted most favorably to the sellers, sat- 
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isfy the requirements of the law defining anticipatory 
breach and the sellers’ declaration of forfeiture must, 
therefore, fail under all the authorities which hold that for 
anticipatory breach there must be a clear, unequivocal, 
positive and unconditional declaration of a fixed purpose 
not to perform. 

See: 

Restatement of the Law, 1948 Supplement, Con¬ 
tracts, Sec. 318; 

Restatement of the Law, Contracts, Sec. 318, Illus¬ 
tration 4; 

12 Am. Jur. 972, Contracts, §393; 

4 Corbin on Contracts, §§ 946, 954, 972, 973, 1951; 

5 Williston on Contracts, (Rev. Ed. 1937) §§1324, 
1325; 

United States v. Smoot, 15 Wall. 36, 21 L. Ed. 107; 
Slaughter v. Barnett, 114 Fla. 352, 154 So. 134, 102 
A. L. R. 1073; 

Dingley v. Oler, 117 U. S. 490, 6 S. Ct. 850, 29 L. Ed. 
984; 

Moibely v. New York Life Ins. Co., 295 U. S. 632, 55 
S. Ct 876, 79 L. Ed. 1621, 99 A. L. R. 1166; 
Landvoight v. Paul, 27 App. D. C. 423; 

Sheffield, et al. v. Stone, 68 App. D. C. 378, 98 F. 2d 
250; 

Rabouin v. N. L. R. B. (2d Cir.), 195 F. 2d 906; 
Hawkinson v. Johnston (8th Cir.), 122 F. 2d 724; 
Kimel v. Missouri State Life Ins. Co. (10th Cir.), 
71 F. 2d 921; 

Suburban Improvement Co. v. Scott Lumber Co. (4th 
Cir.), 67 F. 2d 335; 

Milton, et al. v. H. C. Stone Lumber Co. (D. C., S. D. 
Ill., N. D.), 36 F. 2d 583, affd. (7th Cir.), 36 F. 
2d 589. 

For other Federal authorities and numerous state court 
authorities to same effect see, West Publishing Company 
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Digests under Key No. Contracts, 313 (1) and (2), and 
especially 313 (2). j 

The law frowns upon light and casual declarations of 
anticipatory breach and narrowly circumscribes the doc¬ 
trine. Accordingly, to constitute such breach there must 
be a positive statement or an affirmative act indicating in¬ 
tention not to perform or inability to perform. The Re¬ 
statement of the Law, 1948 Supplement, Contracts, Sec. 
318, states the rule thus: 

In the case of (1) of a bilateral contract that has not 
become unilateral by full performance on one side, 
* * * any of the following acts, done without justifica¬ 
tion by a promisor in a contract before he has com¬ 
mitted a breach * * * constitutes an anticipatory repu¬ 
diation which is a total breach of contract: 

(a) a positive statement to the promisee or other 
person having a right under the contract, indicating 
that the promisor will not or cannot substantially per¬ 
form his contractual duties; (Emphasis supplied) 

(b) transferring or contracting to transfer to a 
third person an interest in specific land, goods, or in 
any other thing essential for the substantial perform¬ 
ance of his contractual duties; 

(c) any voluntary affirmative act which renders 
substantial performance of his contractual duties im¬ 
possible, or apparently impossible. 

See, also, Roehm v. Horst, 178 U. S. 1, 44 L. Ed. 953, and 
Bank, of Columbia v. Hagner, 26 U. S. 455, 7 L. Ed. 219. 

It is clear that “substantial’’ notification cannot amount 
to the positive or unequivocal statement which is required. 
Moreover, nothing which amounts even to substantial no¬ 
tification appears in the record. The Court’s attention is 
respectfully directed to the full analysis of the conversa¬ 
tions which appears in the statement supra. We search 
there in vain for any statement showing intention not to 
perform or inability to do so when the time would arrive. 
Each conversation standing by itself, ignoring the rule 
under which the alleged acquiescence in each delay would 
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waive any preceeding breach, fails to show a breach. 
The report of the climactic fifth and final conversation fails 
to attribute any statement of any kind to the purchasers’ 
attorney. How could this possibly constitute a positive or 
unequivocal statement to any effect, let alone one sufficient 
to warrant and support a premature forfeiture? On the 
contrary, the Appellees’ own version of those conversa¬ 
tions shows a continuing and earnest desire and intention 
on the part of the purchasers to perform and an expecta¬ 
tion of ability to do so. This is true even though no weight 
be accorded the testimony of the Appellants’ attorney, al¬ 
though, on the logical basis of absence of need to do so 
because settlement time had not arrived, he denied making 
any request for delay. Moreover, a request for delay made 
immediately before time for performance would not be a 
breach; a fortiori, such a request made before a time for 
performance could have been set, could not constitute a 
breach. 2 A striking illustration of this point is offered by 
the Restatement: 

4. A and B enter into a contract to sell and buy 
goods. Before the time for performance arrives, A 
says to B, “1 doubt whether I shall be able to perform, 
and indeed, the way prices are going, I doubt whether 
if I am able I shall care to do so.” A has not com¬ 
mitted an anticipatory breach of contract, and B can¬ 
not maintain an action without tendering performance. 
When that time arrives, however, if A does not per¬ 
form, B can maintain an action without tendering per¬ 
formance, unless A has manifested a willingness to 
perform the contract before B has materially changed 
his position. Restatement of Law, Contracts, § 318, 
Illustration 4. (Italics supplied). 

Similarly, relying on the decision of the Supreme Court 
of the United States to the same effect in United States v. 
Samuel S. Smoot, 15 Wall. 36, 21 L. Ed. 107, The Supreme 

2 Cf., Miller v. Schwinn, 72 App. D. C. 282, 113 F. 2d 748, to the effect that 
manifestation of unwillingness or inability to perform will not give rise to a 
cause of action where the other party could not or would not have performed. 
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Court of Florida, in Slaughter v. Barnett, 114 Fla. 352,154 
So. 134, 102 A. L. R. 1073, held: j 

The tetter rule and the one which we think should 
obtain in this jurisdiction, is that a mere statement 
by the vendor before the date fixed in the contract for 
him to perform that he does not intend to carry out 
his agreement does not give to the vendee an immedi¬ 
ate cause of action and entitle him to bring an action 
at once as for a breach of contract, unless the antici¬ 
patory breach is accompanied by some fact which 
shows a direct, unequivocal, and absolute purpose to 
breach the contract amounting in substance to an ac¬ 
tual breach . (Italics supplied). 

In the absence of anticipatory breach any possible basis 
for the court’s decision vanishes. It follows that the al¬ 
leged appearance of one of the sellers at the title company 
for the purpose of making a tender (despite prematurity, 
failure to set a time upon notification for settlement, and 
absence of one of the sellers) could have no effect upon the 
outcome even could such visit by any stretch of the imagi¬ 
nation be deemed to have been a tender. Under these cir¬ 
cumstances the Appellants should not be deprived of their 
deposit as well as their bargain and left in the dark as to 
the basis for such action. 

It appears to the appellants that these are cogent argu¬ 
ments. It is a matter of common knowledge that the real 
estate profession and other businesses are guided by the 
established principles concerning anticipatory breach. The 
decision of the Division of this Court would seem to negate 
those principles and overrule pre-existing law. Were the 
undeniable negation of long established principles to be 
accomplished upon a statement of the new rules, supported, 
perhaps, with a statement of the reasons for the departure^ 
the Bar and the public would have guidance for the future. 
However, a per curiam statement of bare affirmance leaves 
simply a dark void through which we must pick an uncer¬ 
tain course. The form of contract employed here is one 
in common use. Uncertainty as to its meaning will have 
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extremely detrimental effects upon the business commu¬ 
nity. Reasonable actions previously deemed safe and 
readily concurred in by interested parties will assume the 
aspects of snares. Picayune caution will supercede rea¬ 
sonable flexibility in contracts. This Court, sitting in banc, 
should determine whether prior law is to be overruled and 
if so, should give expression to the new rule and the rea¬ 
sons therefor. If prior law is not to be overruled, then 
the effect of the per curiam judgment here should be 
expressly negated. 

If the Court should determine that it will not hear the 
case in banc, then it should be returned to the Division of 
the Court to permit that Division to reconsider its deter¬ 
mination and to give that Division an opportunity to ex¬ 
press itself on the law involved. 

CONCLUSION 

For these reasons it is prayed that rehearing before the 
Court sitting in banc be granted and if not, then, in the 
alternative, that the case be returned for reconsideration 
and rehearing by the Division of the Court. 

Respectfully submitted, 

H. Max Ammerman 

Charles P. Liff 
and 

Harold J. Nussbaum 
Attorneys for Appellants 
200 Woodward Building 
Washington 5, D. C. 

RE 7-3737. 
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Certificate of Good Faith 

This is to certify that the within Petition for Rehearing 
in banc or in the alternative, for rehearing before the Divi¬ 
sion of the Court, is presented in good faith and in the 
belief that the Appellants have a valid basis for making 
same. It is further certified that the said Petition is not 
presented for the purposes of delay. 

H. Max Ammerman 

j 

Charles P. Liff 

Harold J. Nussbaum. 

Dated: March 4, 1955. 
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JURISDICTIONAL STATEMENT 

i 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia. This Court 
has jurisdiction pursuant to 28 U.S.C. 1291. 

STATEMENT OF THE CASE 

Appellants, Anne Burke and River Road Development 
Corporation, hereinafter referred to as the purchasers, 
filed suit in the court below against Appellant, Thomas J. 
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Fisher and Company, Inc., hereinafter referred to as the 
agent, and Appellees, Leo F. and Catherine J. Donovan, 
hereinafter referred as the sellers, for the return of a 
deposit of $5,000.00 paid to the agent by the purchasers in 
connection with a contract for the sale of real estate. The 
sellers denied the allegations of the complaint and cross- 
claimed against the agent for one-half of the deposit or 
$2,500.00. The agent pleaded that it did not know whether it 
was the fault of the sellers or the purchasers that settle¬ 
ment was not effected, and alleged that if it be determined 
that the purchasers were at fault, it was prepared to pay 
to the sellers one-half of the deposit; but, on the other 
hand, if it be determined that the fault was that of the 
sellers it demanded judgment against them for a commission 
of $9,500.00. The purchasers thereafter amended their 
complaint to include the claim for damages for breach of 
contract against the sellers. 

Under date of November 22, 1950, the agent procured a 
contract of sale (J.A. 92-96) under which the purchasers 
agreed to purchase a certain tract of land consisting of 
14.6 acres more or less in Prince Georges County, Mary¬ 
land, at and for the price of $190,000.00. The contract 
contained the usual provisions, and provided that the agent 
was to receive a commission from the seller of 5%, and 
that in the event of a forfeiture of the deposit, the agent 
should be allowed one-half thereof as its compensation. 
It provided that the parties were to make settlement 120 
days from the date of acceptance by the seller (November 
22, 1950), “or as soon thereafter as a report on the title 
can be secured if promptly ordered, and/or survey, if 
required. ” It further provided that the seller was to ex¬ 
ecute and deliver a good and sufficient special warranty 
deed, and paragraph 9 made certain provisions with re¬ 
spect to settlement and provided specificially as follows: 

“. . . deposit with the agent or at the Title Company 
of the cash payment as aforesaid, the deed of con¬ 
veyance and such other papers as are required by the 
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terms of this contract shall he deemed and construed 
as a good and sufficient tender of performance of the 
terms hereof/ * 


At trial, Nathan M. Lubar, testifying on behalf of the 
purchasers, stated that the contract of sale had been signed 
by his secretary, Anne Burke as a straw; that the prop¬ 
erty was-purchased by himself and his associates who in¬ 
tended to form and did in fact form a corporation known 
as the River Road Development Corporation. (J.A. 32,34.) 
Title was ordered promptly after the contract was ac¬ 
cepted. (J.A. 45, 67.) The survey was likewise promptly 
ordered. (J.A. 46-47, 60.) Neither the title search nor 
the survey were ever completed. (J.A. 67-68, 63, 64.) 

The evidence at the trial was inconclusive as to why 
settlement had not been made by the parties. However, 
on May 25, 1951, the sellers, through their attorneys, 
elected to declare a forfeiture. (Plaintiffs’ Exhibit No. 6, 
J.A. 97-98.) Mr. Lubar, testifying on behalf of the pur¬ 
chasers, stated that at the time the contract was signed, 
up to and including May 25, 1951, when the sellers de¬ 
clared a forfeiture, that he and his associates were ready, 
willing and able to comply with the terms of the contract. 
(J.A. 51-52.) He further testified that the purchasers were 
prepared to settle, but could not do so until a survey had 
been obtained so that the exact price of the property could 
he determined, (J.A. 33); and that the first communication 
that he had received, calling for settlement, was the letter 
written by the sellers’ attorney declaring a forfeiture. 
(Plaintiffs’ Exhibit No. 6, J.A. 33, 97-98.) Mr. Lubar also 
testified that no tender of a deed of conveyance was ever 
made to the purchasers. (J.A. 35, 38.) 

Mr. Valk, the sales manager of the agent company, testi¬ 
fied that the agent had been authorized by the sellers to 
find a purchaser for the property and that no tender of a 
deed of conveyance was ever made to the agent by the 
sellers. 
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On behalf of the sellers, Mr. Ford, their attorney, testi¬ 
fied with respect to certain conversations he had with Mr. 
Lubar, commencing approximately 125 days after the date 
of acceptance of the contract by the sellers. According 
to Mr. Ford on several occasions, he requested Mr. Lubar 
to make settlement. According to this witness, Mr. Lubar 
said that there were some complications; that they had 
to get some financing; and that he, Mr. Ford, could not 
wait any longer. (J.A. 72.) A few days before May 25, 
1951, Mr Ford advised him that he would take the stalling 
no longer and that he would do “what the law required him 
to do.” Significantly, there was no testimony by this wit¬ 
ness that the purchasers at any time stated that they were 
unwilling to go through with the contract. On May 25, 
1951, according to Mr. Ford, he went to the Realty Title 
Company in company with the seller, Mr. Donovan, Mr. 
Courtois, a salesman of the agent, and a Mr. Heffelfinger, 
to make a settlement of the sale (J.A. 76), although he 
had not ordered a deed from the Title Company nor did he 
instruct the sellers to execute a deed of conveyance at that 
time. (J.A. 79, 81.) Thereafter, the same day, by letter 
addressed to the agent, with copy to the purchasers, he 
declared a forfeiture of the contract. 

The testimony of Mr. Menard, the surveyor, as to why 
the survey was not completed was also inconclusive. It 
appears that at first he was delayed by inclement weather, 
(J.A. 60); and, thereafter, by the pressure of his other 
business and the fact that there had been no agreed re¬ 
tainer nor fee for the job he was requested to do. (J.A. 63.) 

Mr. Donovan, one of the sellers, testified that he also 
went to the Title Company, presumably to make settlement, 
on May 25, 1951, but that at no time did he or his wife 
execute a deed to the property (J.A. 88); that he sold the 
property to the State of Maryland in July of 1952. (J.A. 
85.) 

The lower court made findings of fact favorable to the 
sellers and conclusions of law to the effect that the sellers 
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were substantially notified that the purchaser was not 
ready to perform. The court also concluded “that the sel¬ 
ler was ready, willing and able and offered to perform his 
part of the contract; and that the purchaser was well 
aware of the seller’s disposition.” The court further con¬ 
cluded that the purchaser failed to meet the burden of 
proof imposed upon it, and that the declaration of a for¬ 
feiture by the seller was proper. The lower court there¬ 
upon entered a judgment for the sellers against the agent 
for the sum of $2,500 (half of the deposit), and provided 
that the agent should retain the additional sum of $2,500 
(the other half of the deposit). 

i 

SUMMARY OF ARGUMENT 

The lower court erred in concluding as a matter of law 
that the declaration of a forfeiture by the sellers was 
proper. The evidence establishes conclusively that when 
the sellers elected to declare a forfeiture, they were in no 
position to perform their obligations under the contract in¬ 
asmuch as neither the title search nor the survey had been 
completed. Having agreed to execute and deliver a good 
and sufficient warranty deed to the property and to tender 
performance by depositing a deed of conveyance, the declar¬ 
ation of a forfeiture, without having accomplished either 
act, was improper and did not lawfully rescind the con¬ 
tract of sale. 

The agent having procured a purchaser ready, willing 
and able to comply with the terms of the contract of sale 
is entitled to its commission where fulfillment of the terms 
of the contract was made impossible by the sellers’ actions. 
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ARGUMENT 

I 

The Lower Court Erred in Concluding as a Matter of Law 
That the Declaration of a Forfeiture By the Sellers was 
Proper 

Despite the provisions of the contract of sale, which 
specifically provided that the sellers were to execute a 
good and sufficient warranty deed and to tender perform¬ 
ance by depositing a deed of conveyance, the lower court 
concluded that no actual manual tender was necessary. 
This conclusion was made in the face of the uncontradicted 
evidence that neither the title search nor the survey, both 
of which were contemplated by the contract and were 
requisite to the settlement of the sale, had been completed. 
It is submitted, under these circumstances, that an actual 
manual tender of performance was necessary, unless it 
can be shown that a tender of performance was waived 
by the actions of the purchasers. It is so well settled as 
to not require citation that the law does not require the 
performance of a useless act. 

Was there any evidence in the record to indicate that the 
purchasers had repudiated the contract of sale and thus 
excused the sellers from making an actual tender of per¬ 
formance? The lower court concluded as a matter of law 
that the sellers were substantially notified that the pur¬ 
chaser was not ready to perform its obligation under the 
contract. It is submitted that under the facts of this case, 
the lower court to have correctly ruled that the declara¬ 
tion of a forfeiture by the seller was proper should have 
found as a fact and concluded as a matter of law that the 
purchasers by their actions had repudiated the contract 
of sale. 

As heretofore pointed out, the evidence as to why set¬ 
tlement was not effected between the parties is inconclu¬ 
sive. The sellers ’ attorney testified that he requested Mr. 
Lubar, one of the principals, as well as an agent and 
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attorney for the purchasers, to make settlement and that 
the latter requested additional time to apparently iron out 
some complications and to get some financing. This time 
was granted, until, according to Mr. Ford, he could take 
Mr. Lubar’s stalling no longer, and he thereupon, on be¬ 
half of the sellers, declared a forfeiture. On the other 
hand, Mr. Lubar testified that the first communication he 
had from the sellers, or their attorney, was the letter of 
May 25, 1951 in which Mr. Ford declared a forfeiture. 
Most certainly nothing can be found in the testimony of 
these witnesses or in that of the seller, Mr. Donovan, which 
could support a finding that the purchasers were unwilling 
to go through with the contract of sale. Nor can it be 
said that the purchasers in any way impeded the settle¬ 
ment of the sale. Both the title and survey had been 
promptly ordered, and through no fault of theirs, neither 
had been completed. 

The lower court’s conclusion “that the seller was ready, 
willing and able and offered to perform his part of the 
contract” is likewise manifestly in error. Although the 
sellers may have been willing to perform, they obviously 
were neither ready nor able to perform. The testimony 
of their attorney that they went to the Title Company 
on May 25,1951 to make a settlement (J.A. 76) is singularly 
without merit. No survey had been completed defining 
the limits of the property sold and establishing the final 
purchase price. No deed was available for execution and 
delivery by the sellers. And finally, no notice of settlement 
had been given to the purchasers. 

Although under certain circumstances a tender of per¬ 
formance by the vendor to a contract for the sale of real 
estate may be excused or waived, it appears to be settled 
law that under most circumstances an offer or a tender 
of conveyance is a prerequisite to the rights of a vendor tb 
declare a forfeiture and rescind a contract of sale. In 
Judkins v. Charette, 255 Mass. 76,151 NE 81, the Supreme 
Judicial Court of Massachusetts stated the rule as follows: 
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“In England it is the duty of the vendor of real 
estate to furnish the purchaser with an abstract of 
title, and it is the purchaser’s duty to prepare a 
proper deed and to tender it to the vendor for execu¬ 
tion. In re Johnson, 30 Ch. D. 42; In re Stamford, 
[1900] 1 Ch. D. 287. In this country the general rule 
is, that, to put the purchaser in default, the vendor is 
required to prepare and execute a sufficient deed and 
to tender it.” 

The necessity of a tender of performance was recognized 
as early as 1828 by the Supreme Court in Bank of Colum¬ 
bia v. Hagner, 1 Peters 455, 7 L. ed. 219. 

This Court in Wynkoop v. Shoemaker, 37 App. D. C. 258, 
at 266 stated as follows: 

“The plaintiff, however, did not tender performance 
of his part of the contract, hence it was not necessary 
for the defendant to do more than he did, namely, to 
offer ‘a deed conveying a good title to the property, 
free from encumbrance.’ Failure on the part of the 
plaintiff to prove compliance, or tender of compliance, 
with his part of the contract, was fatal to his right to 
recover the deposit. Newman v. Baker, 10 App. D. C. 
187.” 

Although the tender of a deed of conveyance was ex¬ 
pressly made a part of the contract of sale between the 
sellers and the purchasers, the lower court concluded that 
under the circumstances of this case, a tender of a deed 
of conveyance was unnecessary. In support of this con¬ 
tention, the Court referred to Hazelton v. Le Due , 10 App. 
D. C. 379. This Court in that decision established that an 
actual tender is not always necessary but that readiness 
and willingness suffice under some circumstances. This 
Court also pointed out that a repudiation of the contract 
by the vendee operates as a waiver of an actual tender 
of a deed by the vendor for the reason that the law does 
not require the performance of a useless act. In the case 
at bar, the contract specifically provided for the execution 
and delivery by the seller of a special warranty deed, and 
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likewise provided that the deposit of said deed with the 
agent or with the Title Company “shall be deemed and con¬ 
strued as a good and sufficient tender of performance of the 
terms hereof.” 

Hazelton v. Le Due, supra , is easily distinguishable from 
the case at bar. In that case, the contract contained no 
express covenant to convey. Here, the contract specifically 
provided for the execution and delivery by the sellers of 
a special warranty deed, and likewise provided that the 
deposit of said deed with the agent or with the Title Com¬ 
pany “shall be deemed and construed as a good and suffi¬ 
cient tender of performance of the terms hereof.” In 
that case, a deed had been prepared and was ready for 
delivery when it had been signed by one of the other 
trustees under a deed of trust, and the purchaser had been 
notified the latter would sign it when he was prepared to 
pay the purchase money. Here no deed had been prepared 
nor one ordered to be prepared. In fact it is difficult to see 
how a deed could have been prepared in the absence of 
a survey delineating by metes and bounds the property 
sold which was described in the contract as “14.6 acres 
more or less.” 

In Kme v. Bortlruwick, 50 Wash. 8, 96 Pac. 516, the 
Supreme Court of Washington in summarizing the cir¬ 
cumstances under which an actual tender of performance 
may be waived stated as follows: 

j 

“It appears then that to excuse a failure to make 
an actual tender, there must be an existing capacity to 
perform coupled with a state of facts which establishes 
the futility of making the tender.” 

Can it be said in this case, where no survey had been 
completed defining the limits of the property to be sold, 
that the sellers possessed capacity to perform? Can it 
likewise be said that the making of a tender would be 
futile where the purchasers in no way repudiated the con¬ 
tract of sale, and the evidence conclusively indicates that 
they were ready, willing and able to perform and desired 
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to do so when they knew exactly what property they were 
purchasing and the price of their purchase which could 
only be determined by a survey? There was nothing said 
or done by the purchasers which would relieve the sellers 
from tendering a deed of conveyance. (Cf. Citizens Na- 
tional Bank v. Davisson, 229 U.S. 212; Harrington v. 
Heaney (Mun. Ct. App.), 101 A. (2d) 838.) It is submitted 
that under circumstances such as these, where the sellers 
agree to execute and deliver a good and sufficient special 
warranty deed, and where the contract definitely provides 
for a tender of performance, that there can be no excep¬ 
tion to the generally recognized rule that a tender of per¬ 
formance is a prerequisite to the declaration of a for¬ 
feiture. The courts abhor forfeitures and the sellers in 
this case have produced no evidence which would excuse 
them from making a tender of performance. 

II 

The Agent Having Procured a Purchaser Ready/ Willing and 
Able to Comply With the Terms of the Contract Should 
Not Be Deprived of Its Right to a Commission Because of 
the Default of The Sellers 

The record conclusively indicates that the agent was 
authorized by the sellers to find a purchaser for the prop¬ 
erty in question and that the purchasers so procured were 
at all times ready, willing and able to comply with the 
terms of the sale. Here the sellers improperly declared a 
forfeiture, and, therefore, breached the contract of sale. 
By selling the property to the State of Maryland, the 
sellers have made it impossible to comply with the terms 
of the contract of sale. Under such circumstances, it is 
clear that the agent’s right to a commission is not defeated. 
(Shinn v. Evans, 37 App. D. C. 304; Pearson v. Small, 65 
App. D. C. 243.) 


CONCLUSION 


Wherefore, this Appellant respectfully urges the Court 
to reverse the judgment of the lower court and award it 
a judgment against the Appellees, Leo F. and Catherine 
J. Donovan, in the sum of $9,500.00, the same being a com¬ 
mission of 5% of the agreed purchase price of $190,000.00. 

George E. Hamilton, Jr. 

John L. Hamilton 
Attorneys for Appellant 
Thomas J. Fisher & Co., Inc. 
Union Trust Building 
Washington 5, D. C. 


